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PREFACE 

The  research  contained  in  this  report  has  been 
obtained  from  a  variety  of  sources.   Much  of  the 
information  contained  herein  has  been  obtained  from 
primary  source  materials,  i.e.,  state  constitutions, 
up  to  date  statutes  from  the  various  states,  and  case 
law  from  the  different  states  construing  certain  pro- 
visions of  those  constitutions  and  statutes. 

In  addition,  much  material  contained  in  this 
compilation  has  been  taken  from  several  of  the 
"Special  Reports"  compiled,  published,  and  distributed 
by  the  Highway  Research  Board.   The  Highway  Research 
Board  was  organized  November  11,  1920,  as  an  agency 
of  the  Division  of  Engineering  and  Industrial  Research, 
one  of  the  eight  functional  divisions  of  the  National 
Research  Council.   The  Board  is  a  cooperative  organiza- 
tion of  the  highway  technologists  of  America  operating 
under  the  auspices  of  the  Academy -Council  and  with  the 
support  of  the  several  highway  departments,  and  many 
other  organizations  interested  in  the  development  of 
highway  transportation.   The  purposes  of  the  Board  are 
to  encourage  research  and  to  provide  a  national 
clearinghouse  and  correlation  service  for  research 
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activities  and  information  on  highway  administration 
and  technology. 

It  must  be  noted,  however,  that  information 
taken  from  these  "Special  Reports"  is  often  times 
not  completely  current.   Some  of  it  has  not  been 
brought  up  to  date  since  1958.   Where  such  material 
does  appear  in  this  compilation,  it  is  so  desig- 
nated.  Secondly,  in  the  event  that  any  of  the 
material  from  these  reports  conflicts  with  that 
which  has  been  obtained  from  primary  source  materials, 
the  latter  will  control. 
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PART  I 
THE  PROBLEM 

One  essential  question  is  intended  to  be  answered 
by  the  material  contained  in  this  report:   Should  the 
three-man  commission  system  of  awarding  compensation 
for  land  taken  by  the  State  for  highway  purposes  in 
condemnation  proceedings  be  retained?   Based  on  the 
research  contained  herein,  the  answer  can  only  be  "No", 
This  conclusion  is  based  primarily  upon  four  distinct 
grounds : 

(1)  The  landowner  whose  property 
is  condemned  for  the  construction  of 
Montana's  new  and  improved  highways 
should  have  preserved  to  him  every  possi- 
ble legal  right  to  which  he  is  entitled; 

(2)  The  landowner  should  receive 
fair,  just  and  adequate  compensation  for 
each  and  every  parcel  of  his  land  taken 
by  the  State  for  highway  purposes- -but 
just  compensation  only,  no  more  and  no 
less; 

(3)  The  Montana  Highway  Department 
should.be  allowed  to  construct  and  improve 
its  roads,  for  the  primary  use  of  Montana 
citizens,  as  expeditiously  as  possible, 
without  payment  of  extravagant  and  ex- 
cessive awards  for  property  taken  or 
damaged  in  condemnation  proceedings; 

(4)  The  use  of  the  three-man 
commission  in  awarding  compensation 

for  condemned  property  has  often  proved, 
in  actual  practice,  to  be  an  ineffective 
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method  of  awarding  compensation  for 
condemned  property  taken  for  the 
construction  of  Montana's  new  and 
improved  highways. 

A  brief  elaboration  upon  each  of  the  above  four 
grounds  is  necessary  in  order  that  a  full  understanding 
can  be  had  by  any  person  who  is  concerned  with  the 
primary  problem  of  this  report.   The  first  ground 
listed  above  is  self-explanatory.   Nevertheless,  it 
is  specifically  listed  here  because  the  opinion  of 
some  Montanan's  seems  to  be  that  the  State  is  trying 
to  deny  the  rights  of  landowners  whose  property  is 
condemned.   This  is  not  so.   The  Montana  Highway 
Commission  is  but  an  arm  of  the  State  which  is 
established  to  implement,  and  further,  not  diminish, 
the  rights  of  its  citizens.   The  roads  being  built 
are  not  for  the  State  per  se,  but  for  the  people, 
the  citizens  of  the  State  of  Montana.   This  brings 
us  to  the  second  ground  listed  above. 

The  Constitution  of  the  State  of  Montana,  Article 
III,  Section  14,  requires  that  "just  compensation"  be 
given  the  landowner  for  any  property  condemned  by 
the  State  of  Montana  or  its  administrative  agencies. 
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This  term  "just  compensation"  has  given  rise  to  many 
difficulties  in  litigation.   On  the  other  hand,  it 
seems  that  there  should  be  no  great  difficulty  in 
construing  those  words  to  simply  mean  that  the 
landowner  must  be  given  the  fair  market  value  for 
his  land.  Existing  statutes  protect  the  landowner  in 
this  respect.  But,  at  the  same  time,  the  words  "just 
compensation"  should  certainly  also  mean  that  the 
landowner  whose  property  is  taken  should  not  be  given 
more  than  the  fair  value  of  his  land.   To  give  the  land- 
owner an  award  which  is  in  excess  of  the  real  value  of 
the  condemned  property  is  not  to  create  a  situation 
only  where  that  landowner  gets  something  for  nothing, 
but  to  create  a  situation  where  the  tax  dollars  of  all 
other  citizens  of  the  State  of  Montana  are  being  spent 
needlessly  and  wastefully  so  that  only  one  particular 
citizen  receives  an  award  to  which  he  is  not  fairly 
entitled. 

The  third  and  fourth  grounds  listed  are  inter- 
related.  It  should  be  the  wish,  not  only  of  the  State 
of  Montana  and  the  Highway  Commission  to  construct  the 
proposed  roads  and  highways  as  soon  as  possible,  but  also 
the  wish  of  the  people  of  the  State  of  Montana  to  have 

those  roads  finished  as  quickly  as  feasible.   After 
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all,  it  is  primarily  for  the  citizens  of  the  State  that 
these  roads  are  being  built  and  it  is  these  same  citizens 
that  will  be  using  these  roads  when  they  are  completed. 

Ten  years  ago,  the  State  rarely  exercised  its 
inherent  right  of  eminent  domain;  that  is,  the  State 
rarely  condemned  property.  But  since  our  road-building 
program  has  greatly  expanded  in  scope,  and  because 
property  owners  and  the  State  seem  no  longer  able  to 
negotiate  a  reasonable  value  for  land  which  is  necessary 
for  the  construction  of  the  proposed  highways,  resort 
to  time-consuming  and  expensive  litigation  has  resulted 
in  the  only  alternative.  A  look  at  the  material  in 
Part  V  of  this  Report,  under  the  Montana  Section,  in- 
dicates that  Montana  has  had  statutory  provisions  for 
use  of  a  three-man  commission  since  at  least  1887. 
Those  provisions  and  utilization  of  the  commission- 
hearing  seem  to  have  been  retained  mainly  for  two  reasons: 

(1)  To  arrive  at  a  just  compensation  for  condemned 
property  sooner  than  would  be  possible  if  a  court  or 
jury  trial  were  required  in  every  condemnation  case; 

(2)  To  allow  the  State  to  deposit  into  court  for  the 

owner  the  amount  determined  by  the  commissioners  at 

the  commission  hearing,  thereby  allowing  the  State  to 

acquire  earlier  possession  of  the  condemned  property 
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in  order  that  it  might  proceed  to  construct  the 
proposed  project  and  still  meet  the  requirements  of 
Article  III,  Section  14  of  the  Montana  Constitution. 
As  a  matter  of  practical  application,  the  statistics 
and  figures  compiled  in  Part  VI  of  this  report  indi- 
cate that  these  two  reasons  ;;o  longer  exist.   The 
first  reason,  which  is  essentially  an  attempt  to 
save  time,  is  no  longer  valid  because  of  the  great 
number  of  commission  awards  which  are  being  applied 
to  a  de  novo  jury  trial  by  either  the  plaintiff  or 
defendant.   Therefore,  the  litigation  process,  in 
many  instances,  is  now  actually  taking  longer  than  if 
every  case  were  taken  initially  to  a  jury  trial. 
With  respect  to  the  second  reason,  legislation 
passed  in  1961  (R.C.M.,  1947,  Sec.  93-9920),  allowing 
the  plaintiff  to  deposit  into  court  for  the  owner  of 
the  condemned  property  the  amount  claimed  by  the 
defendant  in  his  answer,  renders  the  commission  hearing 
per  se  no  longer  necessary  in  order  to  give  the  plain- 
tiff earlier  possession.   (Whether  this  latter  provision 
regarding  the  deposit  into  court  of  the  amount  claimed 
in  the  defendant's  answer  is  a  desirable  provision  is 
treated,  elsewhere  in  this  report.)  Furthermore,  the 
statistics  compiled  in  Part  VI  of  this  report  indicate 
that,  in  a  great  many  cases,  awards  rendered  by  the 

three-man  commission  have  been  lowered  upon  appeal 
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to  a  jury  trial. 

The  above  comments  clearly  illustrate  that  use  dc 
the  three-man  commission  system,  as  a  practical  matter, 
repeatedly  results  in  the  State  making  an  award  of 
unjust  compensation  to  the  condemnee,  and  that  use 
of  the  commission  hearing  is  resulting  in  unnecessarily 
long  litigation  which  is  actually  holding  back  progress 
in  the  construction  of  highways  for  the  State  of  Montana, 
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PART  II 

AN  ARGUMENT  AGAINST  USE  OF  THE  COMMISSIONER  SYSTEM 
TO  DETERMINE  JUST  COMPENSATION  IN  CONDEMNATION  ACTIONS. 

The  following  is  a  complete  reproduction  of  an  article 
which  appears  in  Bulletin  273,  Highway  Research  Board, 
National  Academy  of  Sciences,  entitled  Land  Acquisition T 
1260.   It  was  presented  at  the  39th  annual  meeting  of  the 
Highway  Research  Board,  held  January  11-15,  I960.   This 
article  was  apparently  written  to  help  counteract  proposed 
constitutional  and  statutory  amendments  in  California  which 
would  have  required  the  use  of  a  five  member  lay  commission 
to  initially  determine  the  issue  of  just  compensation  in  a 
contested  condemnation  action.   California  was  using  only 
a  jury  to  ascertain  compensation  in  condemnation  cases. 
Additional  research  indicates  that  California  still  uses 
only  the  jury  system  today.   In  other  words,  it  appears 
that  neither  the  proposed  constitutional  nor  the  statutory 
amendments  were  passed. 

The  article  is  reproduced  in  this  report  only  to 
point  up  some  common  sense  thinking  with  respect  to  use 
of  a  lay  commissioner  system  vis  a  vis  the  jury  system. 
In  addition,  since  much  of  the  author's  argument  really 
does  not  turn  upon  constitutional  provisions,  it  is  equally 
applicable  to  use  of  the  commissioner  system  in  Montana. 
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USE  OF  A  COMMISSIONER  SYSTEM  TO  DETERMINE  JUST  COMPENSATION 

IN  CONDEMNATION  ACTIONS 

MARC  SANDSTROM,  Attorney,  Division  of  Contracts  and 
Right-of-Way,  California  Department  of  Public  Works. 

Constitutional  and  statutory  amendments  have  been 
proposed  which  would  require  the  use  of  a  five  member 
lay  commission  to  initially  determine  the  issue  of  just 
compensation  in  a  contested  condemnation.   The  five 
commissioners  would  be  landowners  resident  in  the  county, 
selected  from  lists  of  13  drawn  up  by  Superior  Court 
Judge  in  the  county.   Theoretically,  these  commissioners 
meet  on  the  subject  property  with  the  landowner  (or  his 
representative),  the  condemnors  right-of-way  agent,  and 
an  engineer,  and  "informally"  reach  a  conclusion  regard- 
ing just  compensation.   The  determination  of  a  majority 
of  the  commissioners  is  then  reported  to  the  court  with 
each  side  having  10  days  to  file  exceptions  and  request 
a  de  novo  jury  trial.   If  no  exceptions  are  forthcoming 
a  final  order  is  executed  by  the  court. 

The  following  analysis  is  restricted  to  an  apprais- 
al of  the  particular  system  advocated.   Only  indirectly 
is  the  general  question:   "Is  a  jury  trial  better  than 
a  commissioner's  hearing  to  determine  fair  market 
value?"  touched  upon.   The  evaluation  and  determination 
of  that  controversial  problem  was  not  undertaken  due  to 
the, lack  of  available  material  on  which  to  base  an 
objective  and  supportable  conclusion.   The  principal 
bar  to  comparability  of  fact  finding  systems,  is  the 
diversity  of  procedural  techniques  now  in  use  bv  various 
jurisdictions.  Approximately  five  states  use  only 
commissioners,  23  states  use  commissioners  with  an 
available  trial  de  novo  before  a  jury,  and  in  IB  states 
a  jury  alone  is  used.1  This  breakdown  itself  is  only 
approximate  since  the  same  state  may  have  several  diverse 
procedural  processes,  depending  on  the  type  of  condem- 
nation or  type  of  condemning  agency.  One  rather  exhaus- 
tive study  in  1931  estimated  that  there  were  269  different 
methods  of  judicial  condemnation  in  different  classes  of 
cases,  and  56  methods  of  nonjudicial  or  administrative 
procedure.^ 


'Advisory  Committee  Report  on  Rules  for  Civil  Procedure, 
U.S.  Code  Cong,  and  Ad.  Serv.  (1951),  p.  2618. 

2 'First  Rep.  Mich.  Jud.  Council,  sec.  46,  pp.  55,  56 
(1931). 
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Present  also  are  the  further  variables  of  the 
quality  and  policy  of  each  jurisdiction's  right-of-way 
department,  the  attitude  of  the  local  populace  toward 
condemnation  in  general  or  toward  a  particular  public 
works  project,  and  the  amount  and  type  of  property  being 
acquired.   These  existing  variables  reduce,  if  not  elim- 
inate, the  usefulness  of  such  statements  as  "90  percent 
of  all  condemnation  cases  can  be  settled  by  a  commission- 
er's hearing. "3  it  is  difficult  if  not  impossible  to 
conclude  from  such  claims  that  a  similar  system  would 
produce  comparable  results  in  California.   These  ques- 
tions must  be  answered  first: 

1.  What  type  of  construction  required  the  use  of 
condemnation  procedures? 

2.  What  type  of  pre-trial  negotiation  was  carried  on? 

3.  What  type  of  personnel  conducted  these  negoti- 
ations? 

4.  Was  the  appraisal  used  fair  to  both  parties  and 
prepared  by  competent  personnel? 

5.  In  what  percent  of  the  parcels  appraised  was 
resort  to  a  commissioner's  hearing  necessary?^" 

Because  these  questions  are  seldom  answered  or 
answerable,  one  is  left  in  a  position  where  apparently 
contradictory  statistics  can  exist. ?  in  attempting  to 


3'U.S.  Code  Cong,  and  Ad.  Serv.  (1947),  p.  2506. 

^* "Condemnation  in  Maryland,"  Research  Report  N.31, 
Research  Division  of  Maryland  Legislative  Council, 
August  1958,  p. 26. 

The  right  of  way  department  prepares  the  appraisals 
and  the  commission  admits  that  they  are  considerably 
lower  than  is  subsequently  awarded.   Since  the  pro- 
spective condemnees  know  this,  title  is  rarely  ac- 
quired before  submission  to  the  Property  Board. 
(Emphasis  added.) 

-> 'Other  sources  indicate  very  poor  settlement  figures: 

a.  "Condemnation  in  Maryland,",  Research  Report  No. 
31,  Research  Division  of  Maryland  Legislative  Council, 
August  1958,  p. 26.   "During  the  first  22  months  of  oper- 
ation 46  percent  of  the  awards  granted  by  the  property 
Review  Boards  were  appealed.   This  suggests  that  "the 
boards"  created  to  relieve  state  courts  of  the  heavy  load 
of  highway  condemnation  have  failed  to  do  more  than  a 
portion  of  their  appointed  tasks."  /n.B.  Nearly  the  exact 
same  situation  is  true  in  Montana^/ 

Armstrong,  "The  Proposed  Condemnation  Rule,"  7  F.R.D. 
383,  387,  "Judge  Elmer  D.D.  Davies,  of  the  Middle  District 
of  Tennessee,  wrote:... I  would  say  that  a  majority  of  the 
awards  made  by  the  commissioners  are  required  to  be  heard 
by  a  three-judge  court."   (Emphasis  added.) 
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avoid  such  confusion  this  comment  is  limited  to  the 
comparison  of  suggested  procedure  and  its  advantages 
and/or  disadvantages  as  compared  to  methods  now  used 
in  California  to  determine  just  compensation  in. 
contested  cases  (that  is,  a  jury  or  single  judge  trial) 


ADVANTAGES  CLAIMED  FOR  ADVOCATED  PROCEDURE 

The  alleged  merit  in  a  commission  system,  stated 
simply,  is  that  it  would  be  cheaper,  quicker,  and  more 
effective.   However,  an  analysis  of  the  reasons  why 
such,  desirable  results  should  ensue  indicates  that  in 
some  instances  the  results  are  not  likely  to  occur  and 
in  other  cases  the  sacrifices  made  to  achieve  the  desired 
end  are  not  worthwhile. 


The  Commission  System  is  Less  Expensive 

The  following  reasons  are  advanced  to  show  that 
financial  savings  will  result: 


1.   No  expert  witnesses  or  appraisers  need  be 
used  by  the  condemning  agency,  therefore  their  fees 
will  be  eliminated.   As  noted,  the  suggested  procedure 
envisions  a  meeting  of  the  property  owner  (or  his 
representative),  a  right-of-way  agent,  an  engineer 
and  the  commissioners  on  the  property.   It  is  appar- 
ently felt  that  the  right-of-way  agent  alone  can 
adequately  present  the  condemning  agency 's  opinion 
as  to  fair-market  value.   It  should  be  understood 
that  a  right-of-way  agent  alone  could  be  used  to 
testify  under  the  present  jury  system.   The  policy 
which  justifies  use  of  an  independent  appraiser  is 
just  as  valid  or  invalid  whether  a  judge,  jury,  or 
commission  is  used.   Under  any  system  the  testimony 
of  an  expert  who  is  not  a  condemnor's  employee  may 
potentially  carry  more  weight,  while  serving  to 
buttress  the  right-of-way  agent's  opinion.   Conse- 
quently, attorneys  practicing  before  commissions  have 
advocated  the  use  of  an  outside  appraiser  in  an  attempt 
to  avoid  the  stigma  of  party  bias. 


•Ferrell,  "The  Preparation  and  .Trial  of  Condemnation 
Cases  for  Virginia  Public  Service  Company,"  43  Va.L.Rev. 
747,  753. 

In  many  cases  competent  local,  independent  real 
estate  experts  should  be  employed...  This  does  not 
reflect  in  any  way  upon  the  knowledge  or  ability  of 
the  company's ' real  estate  department.   On  the  other 
hand,  that  department  should  recognize  the  necessity 
for  having  outside  assistance.   The  expert  who  can 
materially  help  in  the  trial  of  a  condemnation  case 
is  independent  in  every  respect. 
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A  more  practical  problem  exists  in  this  "simple 
meeting"  suggestion.   If  a  property  owner  is  required  to 
appear  and  represent  himself  an  injustice  may  be  done. 
The  match  of  an  experienced  right-of-way  agent,  trained 
to  search  out  facts  substantiating  an  opinion,  and  an 
uninitiated  property  owner  cannot  be  considered  equal, 
nor  can  the  inherent  sympathy  for  the  landowner  be 
relied  on  to  off -set  such  an  advantage. 

The  balance  changes  if,  as  suggested,  the  property 
owner  can  bring  a  representative  who,  for  example,  is 
an  M.A.I,  appraiser  of  long  standing  in  the  community 
with  a  xtfide  variety  of  experience  and  extensive  training 
in  appraisal  practice.  Again  the  same  problem  exists 
under  the  present  jury  system.  Is  it  wise  or  necessary 
to  match  the  defendant's  expert  with  a  similarly  quali- 
fied plaintiff's  expert?  Such  a  decision  does  not 
depend  on  the  system  in  use,  but  rest  solely  in  the 
subjective  evaluation  of  the  effectiveness  of  such 
witnesses  on  the  trier  of  facts.   Therefore,  it  would 
seem  that  the  savings  in  appraisal  or  witness  fees  are 
not  inherent  in  the  commissioner  system  but  would  arise 
as  the  result  of  a. policy  decision  regarding  the  tacti- 
cal value  of  such  methods. 


2.   No  attorneys  need  be  employed  by  either 
party,  thus  saving  legal  fees.   If  it  is  proposed  that 
the  parties  be  prohibited  from  the  use  of  counsel,  a 
serious  constitutional  issue  is  raised,  even  though  an 
ultimate  appeal  to  trial  de  novo  is  available.' 
Though  the  proposal  is  ambiguous  on  this  point,  it 
appears  that  the  defendant's  representative  could  be 
an  attorney  since  the  defendant's  legal  representatives 
are  referred  to  in  regard  to  selection  of  the  five 
commissioners . 6 

Should  the  defendant  appear  with  an  attorney  at 
the  hearing,  it  seems  doubtful  that  the  condemning 
agency  would  not  wish  to  answer  in  kind.  Again  this 
is  a  decision  not  dependent  on  the  type  of  system 
used  to  determine  fair  market  value.   It  is  possible 
that  a  condemning  agency  could  appear  without  an 
attorney  in  a  jury  trial.   If  a  reason  exists  in  the 


7 'Prudential  Ins.  Co.  v.  Small  Claims  Court,  76  C.A.2d 
379,  3S2,  167  A.L.R.  820,  "There  can  be  little  doubt  but 
that  in  both  civil  and  criminal,  cases  the  right  to  a 
hearing  includes  the  right  to  appear  by  counsel,  and 
that  the  arbitrary  refusal  of  such  a  right,  constitutes 
a  deprivation  of  due  process..." 

°»Page  2  of  proposed  procedural  changes. 
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courtroom  for  an  attorney Ts  presence,  that  purpose 
should  not  vanish  merely  because  the  "hearing"  is 
transferred  to  the  situs  of  the  property  is  question. 

Informality  is  advocated;  however,  it  would  be 
conceded  that  by  the  time  a  condemnation  action  proceeds 
to  "trial"  the  "battle  lines"  are  drawn  and  an  absolute 
difference  of  opinion  usually  exists.   Informality 
used  in  a  sense  synonymous  with  cooperation  comes 
primarily  in  early  pre-trial  negotiation,  if  at  all,  and 
can  be  used  by  the  experienced  negotiator  at  that  stage 
to  reach  a  settlement.   Just  because  of  the  open  air 
hearing  the  defendant  cannot  be  expected  to  proclaim 
"I  really  donTt  think  a  bowling  alley  would  be  practical 
here."  The  defendant  will  want  to  win  and  in  a  majority 
of  cases  will  have  an  attorney  present  to  see  that  his 
interests  are  protected  as  is  true  in  the  existing 
system.  If  the  defendant  is  represented  by  counsel, 
the  right  of  way  agent  could  not  be  expected  to  handle 
the  hearing  without  aid  of  counsel,  representing  the 
condemning  agency. 

It  appears  then  that  the  savings  of  attorney Ts 
fees  would  not  automatically  result  from  a  change  of 
"trial"  methods. 


3.   No  costly  exhibits,  maps,  or  photographs 
will  be  needed.   Because  the  commissioners  will  view 
the  property,  it  is  claimed  that  no  money  need  be 
expended  to  produce  demonstrative  evidence.  At  most, 
this  would  only  apply  to  cases  that  are  not  ultimately 
taken  before  a  jury,  or  where  there  are  no  complicated 
construction  or  geological  problems.   Furthermore,  it 
assumes  that  the  lay  commissioners  can  view  rough 
terrain  or  residential  areas  and  imagine  three  or  four 
level  interchanges  and  the  resulting  shift  in  traffic 
patterns  and  access  availability.  It  is  apparent  that 
exhibits  would  be  used  in  the  same  situations  where 
they  are  presently  used. 9  An  example  is  a  recently 
completed  condemnation  case  involving  quarry  property 
in  Rocklin,  California.  ° 


°*Dolan,  "New  Federal  Procedure  in  Condemnation 
Actions,"  39  Va.L.Rev.  1071,  1081,,  "Experience  has 
demonstrated  over  a  period  of  many  years  that  the  issue 
of  just  compensation,  which  Is  usually  the  principal 
and  always  the  ultimate  issue  in  a  condemnation  action, 
is  equally  baffling  to  a  court,  a  jury,  or  a  commission." 

'People  v.  Aitken,  Placer  County  Superior  Court  No. 
21203  (as  to  Parcels  Nos.  2A  and  2B). 
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Expensive  geological  tests  were  made  and  exhibits 
prepared  which  graphically  demonstrated  the  invalidity 
of  the  defendant's  assertion  that  valuable  granite 
deposits  existed  beneath  the  proposed  right-of-way. 
Surely  these  same  tests  would  be  made  whether  a  jury, 
commissioners,  or  a  judge  alone  heard  the  case.   The 
purpose  of  demonstrative  evidence  is  to  make  a  given 
proposition  more  understandable  to  the  fact  finder. 
Therefore,  if  a  particular  exhibit  serves  to  clarify 
and  explain  an  argument  this  purpose  will  be  served 
whether  the  fact  finder  carries  the  title,  judge, 
juror,  or  commissioner.   Further,  changing  the  system 
of  arriving  at  just  compensation  will  not  correct  the 
overzealous  or  unnecessary  use  of  demonstrative  evidence. 

4.   No  jury  fees  will  be  necessary  in  cases 
settled  by  the  commissioner.   The  savings  alleged  to 
exist  here  are  hard  to  estimate  since  there  is  no 
accurate  way  of  tabulating  how  many  cases  would  be 
settled  by  the  commissioners  that  normally  would  have 
required  a  jury  trial. -'--'- 

The  proposed  compensation  of  the  commissioners  is 
$250  a  day  and  it  is  assumed  a  certain  figure  for 
mileage  will  be  included.   The  jury  fee  ranges  from 
three  to  seven  dollars  a  day,  averaging  five  dollars  a 
day.   /in  Montana,  commissioners  receive  $25  per  day  or 
an  amount  set  by  the  district  court  judge;  jurors  receive 
$7  per  day^/  Therefore,  a  twelve-man  jury  would  cost 
approximately  $60  a  day,  or  about  one-fourth  the  cost  of 
a  commissioner  hearing.   A  jury  trial  lasting  two  weeks 
would  cost  less  than  a  three-day  commissioner's  hearing 
compared  on  the  basis  of  fees. 

Subtracted  from  any  "saving"  of  jury  fees  would  be 
the  expenses  in  those  cases  which  required  a  de  novo 
trial,  and  the  expenses  in  those  commissioner's  hearing 
where,  "either  or  both  parties  request  a  lengthy  hearing. '|J-^ 


*At  least  one  jurisdiction's  experience  indicates  that 
almost  all  parcels  require  a  commissioner  hearing.   See 
note  4  supra. 

-^•This  subtraction  will  be  large  if  as  in  some  juris- 
dictions 50  percent  of  the  commission  awards  are  appealed, 
See  note  5  supra.   In  U.S.  v.  44  Acres  of  Land,  234  Fed. 
2d  410,  the  three  commissioners  were   allowed  $10,000 
apiece  compensation.   Three  days  had  been  spent  viewing 
the  property,  3$  days  in  hearing  and  25  days  preparing 
a  report.   Incidentally,  despite  these  lengthy  deliber- 
ations it  was  necessary  for  the  trial  judge  to  reduce  the 
landowner's  award  approximately  50  percent  because  an 
erroneous  method  of  arriving  at  fair-market  value  had 
been  used. 
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Logically,  it  would  seem  that  the  parcels  which  require 
long  jury  trials  would  also  require  lengthy  commissioner1^ 
hearings.   Surely  neither  the  condemning  agency  nor  the 
defendant  will  prepare  less  or  hasten  their  presentation  . 
because  five  people  instead  of  twelve  or  one  are  listen- 
ing. 


5.  Wo  court  reporter Ts'  fee  will  be  necessary. 
The  general  statutory  fee  for  court  reporters  in  con- 
tested cases  is  twenty-five  dollars  a  day  (Government 
Code  Sec.  69949)  with  certain  counties  having  special 
statutes  (Government  Code  Sec.  69947).   This  seems  a 
small  price  to  pay  for  an  accurate  memory  refresher, 
expecially  in  those  cases  where  an  appeal  may  be 
necessary.   Perhaps  the  lack  of  a  reporter  adds  to 
informality  but  it  also  allows  exaggerated  testimony 
to  go  unchallenged.   Also,  the  recordation  of  testi- 
mony would  free  the  commissioners  from  extensive  note 
taking  and  allow  concentration  on  the  testimony 
itself. 

It  must  be  reiterated  that  if  a  certain  procedure 
serves  a  beneficial  purpose  in  a  jury  trial  or  a  case 
heard  by  a  judge  alone,  that  same  purpose  would  be 
served  in  a  commissioner  hearing,  and  if  any  particular 
feature  is  of  no  benefit,  then  it  should  be  eliminated, 
not  the  whole  system. 


Summary  re  Savings  under  Commissioner  System 

The  item-by-item  analysis  reveals  that  the  sub- 
stantial savings  alleged  are  not  readily  apparent,  or 
would  not  be  occasioned  by  a  switch  to  "the  commissioner's 
system,  in  fact  the  contrary  may  be  true. 

The  United  States  Justice  Department  has  consistently 
opposed  use  of  commission  hearings  in  federal  condemnation 
on  the  grounds  that  the  commission  is  too  expensive,  cost- 
wise  a^.d  verdictwise.  3   This  view 
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is  shared  by  other  authorities  familiar  with  the 
commission  system. 3.4 

The  Advisory  Committee  on  Rules  for  Civil  Pro- 
cedure, studying  a  possible  revision  of  federal  condem- 
nation procedure,  concluded  as  follows: 

...Experience  with  the  commission  on  a 
nationwide  basis,  and  in  particular  with  the 
utilization  of  a  commission  followed  by  an 
appeal  to  a  jury,  has  been  that  the  commission 
is  time  consuming  and  expensive.  Furthermore, 
it  is  largely  a  futile  procedure  where  it  is 
preparatory  to  jury  trial.   Since  in  the  bulk 
of  states  a  traditional  tribunal  for  the  deter- 
mination of  questions  of  value,  and  since  expe- 
rience with  juries  has  proved  satisfactory  to 
both  government  and  landowner,  the  right  to  jury 
trial  is  adopted  as  the  general  rule.i5 


^"Armstrong,  "The  Proposed  Condemnation  Rule,"  7F.R.D. 

383. 

a.  At  page  3^5,  "...  I  have  tried  a  number  of  cases 
and  informed  myself  of  the  result  in  many  more;   in 
each  instance  the  jury  of  twelve  has  reached  a  verdict 
for  a  less  amount  than  that  awarded  by  the  jury  of 
view.   The  disadvantage  of  the  commission  plan  is  the 
delay  caused  by  two  trials  and  the  expense  (sometimes 
onerous,  where  a  comparatively  small  amount  is  in- 
volved) ..." 

b.  At  page  386,  Judge  Marion  of  the  Western 
District  of  Tennessee,  "This  procedure  (appeal  de 
novo)  is  costly  and  the  necessary  delay  incident  to 
a  three  judge  hearing  often  is  a  denial  of  justice. 

I  believe  a  good  old  fashioned  jury  trial  in  the  first 
instance  is  the  answer."   (Emphasis  added.) 

Searles  and  Raphael,  "Current  Trends  in  the  Law 
of  Condemnation,"  Appraisal  Journal,  October  1959, 
p.  511,  516:   "Commissioners'  system  under  which 
commissioners  were  judges  of  Tfair'  compensation  was 
criticized  as  being  wasteful,  -particularly  in  New 
York  State." 

Dolan,  "Federal  Condemnation  Practice,  General 
Aspects,"  Appraisal  Journal,  January  1959,  p.  15,  17: 
"It  has  been  my  experience  that  the  commission  method 
of  fixing  just  compensation  in  a  condemnation  action 
is  a  costly  and  tedious  mode  of  trials." 

15'U.S.  Code  Cong,  and  Ad.  Serv.  (195D,  p.  2632. 
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Most  Cases  Can  Be  Set  For  Hearing  Within  30  Days  After 
Filing  of  Suit 

There  appears  to  be  no  problem  under  present  Cal- 
ifornia procedure  regarding  lengthy  waits  for  trial 
dates. 16  Code  of  Civil  Procedure  Section  1264  provides 
for  a  preference  in  setting  condemnation  actions  for 
trial.   If  the  parcel  is  urgently  needed  to  allow 
initiation  of  construction  work  an  order  of  immediate 
possession  can  be  obtained  under  Article  I,  Sec.  14 
of  the  California  Constitution.   In  neither  case  does 
the  defendant  landowner  suffer  undue  hardship.  Where 
immediate  possession  is  not  taken  he  still  has  the  use 
of  the  land;  where  possession  is  taken,  75  percent  of 
the  condemning  agency's  deposit  may  be  withdrawn.^' 

The  period  between  filing  a  complaint  and  setting 
a  case  for  trial,  in  a  great  number  of  cases,  Is  not 
delayed  by  a  crowded  court  calendar  but  by  a  desire  to 
get  independent  appraisals  and  conduct  further  negoti- 
ation, which  efforts  often  result  in  settlement. 

Furthermore,  the  delay  occasioned  by  a  trial 
de  novo  duplicating  the  efforts  of  a  commissioner's 
hearing,  more  than  offsets  any  advantage  of  quick 
setting.   The  cumbersome,  dilatory  and  expensive 


l°*The  waiting  period  in  condemnation  actions  in  most 
counties  varies  from  one  to  three  months  and  should  not 
be  confused  with  the  several  }rear  wait  possible  in 
personal  injury  litigation. 

Also  a  quick  trial  or  hearing  date  cannot  be 
equated  with  the  speedy  determination  of  contested 
issues  usually  fair-market  value.  United  States  v. 
Bobinski,  244  Fed.  299,  (Commissioners  appointed 
Dec.  1953,  final  report  Dec.  1955,  findings  set 
aside  March  1956);  United  States  y.  Vater,  259  Fed. 
2d  667,  (Court  discharged  commissioners  after  three 
years  without  final  report;)  United  States  v.  44  Acres 
of  Land,  234  Fed.  2d  410,  (Commissioners  appointed 
July  1953,  final  report  Feb.  1955,  award  reduced  50 
percent  subsequently). 

17. Code  of  Civil  Procedure  Section  1254.7. 
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appeal  to  a  jury  trial  de  novo  is  often  pointed  to  as 
the  serious  and  fatal  weakness  of  a  commission  system. 1° 


Long  Jury  Trials  May  be  Eliminated  by  One  to  Three-Day 
Hearings 

Savings  resulting  from  this  elimination  of  "long 
drawn  out  jury  trials"  are  doubtful  for  several 
reasons. 

1.  Those  complicated  cases  requiring  extensive 
testimony  will  not  be  shortened  by  the  form  of  trial. 

2.  Many  cases  will  be  appealed  requiring  a 
duplicatory  trial  where  all  the  issues  will  be  re- 
argued again  at  length. 

3.  The  relaxation  of  rules  of  evidence  will 

tend  to  lengthen  the  commission  hearings  themselves. 19 


Only  Five  to  Ten  Percent  Will  be  Tried  by  Juries 

The  five  to  ten  percent  figure  noted  previously 
is  not  subject  to  substantiation  and  carries  little 


l°»See  Notes  14  and  15.   United  States  v.  Bobinsk'i, 
supra  at  Note  16.   "Unwarranted  use  of  commissioners 
like  similar  use  of  masters  is1  an  effective  way  of 
putting  a  case  to  sleep  for  an  indefinite  period. 
(citing  cases)   Certainly  the  misadventures  of  this 
case  and  of  United  States  v.  44.00  Acres  of  Land,  2 
Cir,  234  F2d  410  certiorari  denied,  Odenbach  v.  United 
States.  352  U.S.  916,  77  S.Ct.  215,  1  L.Ed. 2d  123 
do  not  speak  well  for  a  course  substantially  repudia- 
ted in  the  state  as  well  as  federal  procedure." 

l^.Thies,  "The  Law  of  Eminent  Domain,  Its  Origin  and 
Development,"  Right  of  Way,  June  1957,  pp.  17,  20: 
"It  is  my  opinion  that  most  courts  employ  care  in  the 
selection  of  commissioners  to  appraise  and  assess 
damages,  and  hence  the  extended  hearings  are  beneficial 
in  that  they  give  the  condemnee  an  opportunity  of 
expressing  grievance  without  the  restraining  hand  of 
rules  of  evidence.   Since  so  many  suffer  from  frustra- 
tion today,  this  works  for  a  healthy  society;  it  also 
makes  for  healthy  M.A.I,  and  lawyers1  fees."   (Emphasis 
added. ) 
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weight.   Other  jurisdictions  using  the  commission 
system  indicate  the  cases  are  rarely  settled  prior  to 
a  hearing.  0  Therefore,  instead  of  having  the  value 
of  a  small  percentage  of  parcels  requiring  determina- 
tion by  independent  tribunal,  almost  all  parcels  will 
need  such  a  determination.  -^  Further,  it  has  been 
found  that  approximately  50  percent  of  the  commissioners T 
awards  are  appealed. 


The  Commissioners  Will  View  the  Land 

The  "advantage"  of  the  commissioner Ts  viewing  the 
land  is  not  inherent  solely  in  the  commission  system 
since  a  jury  view  can  be  had  under  present  condemnation 
methods  at  the  discretion  of  the  trial  judge.  *     If  it 
is  felt  that  a  view  is  necessary  in  all  cases  the  Legis- 
lature could  eliminate  the  discretionary  element  now 
present,  without  resort  to  a  widescale  procedural  change. 


Court  Dockets  Will  be  Relieved 

This  argument  is  currently  popular  whenever  a 
commission  system  is  advocated.  However,  were  it  to  be 
accepted  in  all  cases,  the  courts  would  soon  be  empty 
and  the  chant  would  be  "let's  relieve  the  burden  on  the 
commissions."  Studies  are  now  under  way  to  determine 
the  merit  of  a  commissioner^system  in  determination  of 
personal  injury  litigation.  ^  Since  personal  injury 
cases  allegedly  compose  SO  percent  of  the  trial  docket 
in  some  counties, 25  this  is  the  place  to  seek  relief, 
although  many  authorities  feel  the  crowded  docket 
argument  itself  is  fallacious  or  overemphasized. 2° 
Also,  there  is  no  assurance  that  less  cases  will  even- 
tually end  up  with  a  jury  trial  than  are  presently  begun 
there.  i 


20*See  Note  4. 

21 -Present  figures  for  the  1957-1958  period  indicate 
that  only  4.4  percent  of  total  parcels  required  by  the 
Division  of  Highways  for  right  of  /~way_7  purposes  in 
California  are  contested  in  condemnation  proceedings. 
"Twelfth  Annual  Report,"  p.  199. 

22*See  Note  5- 

23*Code  of  Civil  Procedure  Sec.  610. 

^"•Regan,  "Cases,  Courts  and  Commissions,  34  S.  Bar  J.,  ISO, 

25 'Ibid,  at  181. 

2°*Ibid,  at  181;  Wines,  "Congestion  and  Privation,"  34  3. 
Bar  J.  409. 
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Disadvantages  Present  In  Commission  System 

In  discussing  the  alleged  advantages  of  a  "commis- 
sion" system,  certain  definite  disadvantages  were 
commented  upon.  There  are  still  other  disadvantages 
which  are  apparent. 

There  is  no  mention  of  the  grounds  for  appeal  to 
a  jury  trial  de  novo.   If  either  party  is  able  to  enter 
an  automatic  exception,  the  hearing  becomes  a  mere 
practice  grounds.  Allowance  of  groundless  appeals 
could  work  great  hardship  on  the  landowner  less  able 
to  bear  the  costs  of  a  duplicatory  trial.   Conversely, 
the  perverse  landowner  who  can  afford  the  added  costs 
could  put  the  condemning  agency  through  two  expensive 
"trials." 

Since  a  majority  of  three  commissioners  can  determine 
the  amount  of  an  award,  local  prejudice  is  more  likely 
to  influence  verdicts  under  the  commission  system.   At 
least  under  the  jury  system,  no  people  would  have  to  be 
so  prejudiced. 

Furthermore,  the  chance  to  play  on  local  sympathy 
would  be  greater  at  an  informal  hearing  not  governed 
by  the  rules  of  evidence.   Irrelevant  testimony  con- 
cerning the  loss  of  business,  circuity  of  travel, 
difficulties  in  finding  a  new  equivalent  property, 
other  personal  discomforts  occasioned  by  the  new  con- 


ig  a  new  equivalent  property,  or 
Torts  occasioned 
struct ion  would  be  given  unchallenged. 


It  is  doubtful  also  that  lay  commissioners  can 
separate  the  acceptable  testimony  from  the  bad  and 
reach  a  proper  conclusion  on  fair-market  value. 


27-Thies,  supra,  note  19  at  20,  "As  a  practical  matter, 
no  formal  record  being  made  or  kept  by  the  commissioners, 
they  have  the  virtual  right  to  Ignore  the  evidence  pre- 
sented before  them  and  can  rely  on  their  own  judgment 
primarily." 

Ferrell,  supra,  note  at  752,  "It  may  be  argued  that 
stating  objections  to  'improper'  evidence  is  a  vain 
thing  unless  it  is  thought  that  such  ob lection  might 
have  some  psychological  effect  on  the  commissioners." 

^°*Thies,  supra,  note  19  at  20,  "One  appellate  court  has 
said:   'That  even  though  commissioners  do  not  know  law 
they  must  apply  it;'  and  other  students  of  the  problem'have 
said  that,  'it  is  a  scandalous  proceeding  to  have  as  an 
only  qualifying  requirement  that  a  commissioner  be  the 
owner  of  a  vacant  lot.'" 

United  States  v.  44  Acres  of  Land,  supra,  at  note  12. 
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CONCLUSION 


A  review  of  the  proposed  changes  raises  serious 
doubts  regarding  the  efficacy  of  a  constitutional  amend- 
ment of  Article  I,  Sec.  14,  to  provide  for  a  mandatory 
commissioner  hearing  to  determine  just  compensation. 
The  alleged  financial  savings  cannot  be  shown  to  be 
present.  A  majority  of  the  remaining  "advantages"  as 
discussed  are  not  inherent  solely  in  a  commission 
system  and  could  be  adapted  to  present  procedure  if 
desired.  Many  of  the  "evils"  pointed  to,  such  as  long 
trials  and  expensive  preparation,  are  not  attributable 
to  the  jury  system  but  can  be- laid  mainly  to  the  compli- 
cated issues  sometimes  present,  and  to  the  determination 
of  litigants  to  get  a  full  hearing.   Complicated  issues 
of  title,  severance  damage,  and  appraisal  theory  cannot 
always  be  quickly  settled. 29 

California  eminent  domain  procedures  are  noted  for 
being  comprehensive  and  uniform.  Great  confusion  can 
result  if  a  varying  procedure  is  adapted  for  each  type 
of  condemnation. 30.  Consequently,  such  changes  should 
not  be  lightly  made. 

A  Federal  judge  aptly  concluded  as  follows: 

Considering  the  merits  and  demerits  of  a 
jury  in  determining  land  values  where  the 
Government  is  a  party,  I  know  of  no  better 
way  to  arrive  at  such  values,  particularly 
with  the  idea  that  the  jury  will  be  super- 
vised by  the  judge,  the  judge  will  have  a 
right  to  pass  upon  the  verdict  and  there  will 
be  a  right  of  appeal. * 


29. Regan,  supra,  Note  25  at  182,  "If  a  commission  is  to 
accomplish  anything,  it  must  handle  cases  in  a  different 
way.  That  is,  it  must  handle  them  faster.  And  here  we 
must  be  careful  that  in  our  eagerness  for  speed  we  do 
not  sacrifice  the  whole  purpose  for  which  the  machinery 
exists,  justice." 

30. "Modernizing  Illinois  Eminent  Domain  Procedure,"  4$ 
N.W.U.L.Rev.  484,  491:   "One  pre-requisite  for  elimi- 
nating the  procedural  difficulties  encountered  in 
Illinois  eminent  domain  sections  is  a  clear  and  compre- 
hensive condemnation  statute.   At  least  one  state,  Cal- 
ifornia, has  such  a  statute  which  has  streamlined  the 
eminent  domain  procedures  of  that  state." 

31* Judge  Leslie  R.  Darr,  of  the  Eastern  District  of 
Tennessee,  7  F.R.D.,  387-8. 
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PART  III 

Part  III  of  this  compilation  summarily  reviews, 
state  by  state,  the  system  used  by  each  jurisdiction 
in  reaching  a  determination  of  just  compensation.   It 
has  been  said,  generally  speaking,  that  the  following 
three  procedures  are  used  under  the  judicial  method  of 
ascertaining  just  compensation  (Highway  Research  Board, 
Special  Report  59,  I960,  p.  1): 

1.  A  hearing  by  a  commission  or  board  of 
viewers  and  determination  of  compensation  by  that 
body  with  an  appeal  to  a  trial  de  novo,  with  or 
without  a  jury,  which  redetermines  the  amount 
without  considering  the  commission's  decision. 

2.  A  trial  before  a  judge  or  jury,  without 
the  use  of  a  commission  or  board  of  viewers. 

3.  A  hearing  by  a  commission  or  board  of 
viewers,  without  appeal  to  a  jury  trial. 

All  of  the  material  contained  in  Part  III  of  this 
report  is  taken  from  Special  Report  59,  Condemnation,  of 
Property  for  Highway  Purposes,  A  Legal  Analysis,  published 
by  the  Highway  Research  Board  of  the  National  Academy  of 
Sciences.   It  was.  published  in  I960  and  therefore  may  not 
be  precisely  accurate  with  respect  to  current  law. 
Generally,  however,  it  will  be  accurate.   In  the  event 
any  conflicts  appear  between  the  information  contained 
in  Part  III  and  that  contained  In  Part  V,  that  found 
in  Part  V,  should  be  considered  as  controlling. 

The  tables  contained'  at  the  end  of  this  report 
are  also  taken  from  the  same  Special  Report  59. 
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ALABAMA  A  board  of  viewers  consisting  of  three 

persons  is  appointed  by  the  court.   The  viewers  are 
required  to  be  freeholders  or  citizens  of  the  county 
wherein  the  property  to  be  condemned  or  part  of  it 
is  located.  Additionally,  the  viewers  must  be  dis- 
interested and  possess  the  same  qualifications  as  a 
juror.  A  majority  of  the  board  may  act  for  the  whole 
board_and  the  board  has  the  Power  of  issuing  subpoenas. 

The  constitution  provides  that  there  shall  be  a 
jury  trial  except  when  the  condemnor  is  the  State.  A 
jury  trial  is  provided  for  by  the  general  condemnation 
law  and  the  procedure  applicable  to  cities.   The  con- 
stitution also  requires  that  compensation  be  paid  when- 
ever property  is  taken.   However,  if  the  condemnor  is  a 
municipal  or  other  corporation  compensation  must  be 
paid  whenever  property  is  taken,  injured  or  destroyed. 

ALASKA  A  board  of  commissioners  consisting  of  three 

competent  residents  of  the  precinct  where  the  property 
is  located  is  appointed  by  the  court.  The  constitution 
requires  that  the  right  to  a  jury  trial  is  preserved  to 
the  same  extent  as  at  common  law;  while  the  general 
condemnation  law  provides  for  a  jury  trial.  According 
to  the  constitution  compensation  must  be  paid  whenever 
property  is  taken  or  damaged. 

MI^ffiL.™  The  constitution  provides  that  there  shall 
be  a  jury  trial  when  the  appropriation  is  by  a  corpo- 
ration other  than  a  municipal  corporation.  However,  a 
recent  case  implies  that  a  jury  trial  must  be  provided 
in  all  cases  unless  waived  by  the  condemnee.   The 
general  condemnation  statute  and  the  procedure  appli- 
cable to  municipalities  provides  for  a  jury  trial. 
However,  if  a  jury  trial  is  waived  a  board  of  three 
competent,  disinterested  persons  may  be  appointed  by 
the  court,  a  majority  of  whom  may  act  for  the  whole 
bPard*   (Caveat!— Material  contained  in  Part  V  indicates 
that  this  last  sentence  is  inaccurate! I ) 

The  general' condemnation  statute  provides  that  the 
property  is  to  be  valued  at  the  time  of  the  issuance  or 
service  of  the  summons  and  that  improvements  made  sub- 
sequent to  the  summons  are  not  compensable.  A  provision 
applicable  only  to  the  State  highway  department  provides 
that  property  is  valued  as  of  the  time  the  department 
declares  by  resolution  the  necessity  of  the  property. 
If  proceedings  are  not  commenced  within  two  years  of  the 
resolution  the  property  is  valued  as  of  the  date  of  the 
summons.  The  constitution  provides  that  compensation 
must  be  paid  for  property  that  is  either  taken  or 
damaged.  *  *  *  Pursuant  to  the  immediate  possession 
provisions  of  the  general  condemnation  procedure, 
interest  is  to  be  awarded  from  the  date  of  the  order 
of  possession.  *  *  *  The  general  condemnation  law 
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permits  the  condemnor  to  enter  upon  the  property  for 
preliminary  surveys  and  inspections.   Pursuant  to  the 
general  condemnation  law  land  devoted  to  a  public  use 
may  be  condemned  for  a  more  necessary  public  use.   The 
condemnor  may  abondon  the  proceedings  any  time  before 
the  payment  of  compensation  but  he  must  pay  court  costs, 
attorneys  fees  and  expert  witness  fees.'  The  concurrence 
of  nine  or  more  jurors  is  required  for  a  verdict. 

ARKANSAS  The  procedure  applicable  to  the  laying  of 

county  roads  provides  that  the  county  court  shall  appoint 
three  disinterested  citizens  of  the  county  to  serve  as 
a  board  of  viewers.   The  constitution  provides  that  the 
right  to  a  jury  trial  shall  remain  inviolate  or  continue 
as  heretofore.  The  special  condemnation  procedure  app- 
licable to  the  State  highway  department  and  the  procedure 
to  be  followed  by  municipalities  provide  for  a  jury  trial. 
According  to  the  constitution,  compensation  must  be  paid 
for  property  which  is  either  taken  or  damaged.  *  *  * 

CALIFORNIA The.  constitution  requires  that  there  be 

a  jury  trial  in  all  cases  and  the  general  condemnation 
law  so  provides.  *  *  *  The  general  condemnation  statute 
provides  that  property  is  to  be  valued  as  Of  the  time 
of  the  issuance  or  service  of  the  summons  and  that 
improvements  made  after  the  service  of  the  summons  are 
not  compensable.   However,  if  the  case  is  not  tried 
within  one  year  from  the  date  of  the  summons,  the 
property  is  valued  as  of  the  date  of  the  trial. 

The  constitution  requires  that  compensation  be 
paid  for  the  taking  or  damaging  of  property.  *  *  * 

COLORADO  The  procedure  applicable  to  cities  provides 

that  the  court  shall  appoint  three  freeholders  of  the 
city  to  serve  as  a  board  of  viewers.   The  constitution 
requires  that  a  jury  trial  be  held  in  all  cases  and  the 
gen-eral  condemnation  procedure  and  the  statute  applicable 
to  cities  so  provide.   Compensation  must  be  paid  for 
property  which  is  either  taken  or  damaged. 

CONNECTICUT  *  *  *  The  constitution  provides  that  the 

right  to  a  jury  trial  shall  remain  inviolate  or  continue 
as  heretofore.  A  referee  is  employed  by  the  procedure 
applicable  to  the  State  highway  department,  while  a 
jury  trial  is  provided  for  by  the  procedure  followed  by 
cities.  Compensation  must  be  paid  when  property  is 
taken  or  damaged. 
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DELAWARE  The  general  condemnation  statute  provides 

that  the  court  shall  appoint  three  disinterested, 
competent  persons  to  serve  as  a  board,  a  majority  of 
whom  may  act  for  the  whole  board.  The  constitution 
provides  that  the  right  to  a  jury  trial  shall  remain 
inviolate  or  continue  as  heretofore  and  that  compen- 
sation must  be  paid  for  the  taking  of  property.  *  *  * 
If  possession  is  taken  or  title  has  vested  in  the  •  ■ 
condemnor,  there  can  be  no  abandonment. 


FLORIDA  The  constitution  and  the  general  condemna- 
tion statute  require  a  jury  trial  in  all  cases.   Compen- 
sation must  be  paid  for  the  taking  of  property.  *  *  * 
The  immediate  possession  statute  provides  that  interest 
at  the  rate  of  6  percent  is  to  be  paid  from  the  date 
possession  is  taken  of  the  property. 


GEORGIA  The  general  condemnation  statute  provides 

that  the  parties  shall  each  pick  one  person  and  the  two 
so  chosen  shall  pick  a  third  person  to  serve  as  a  board 
of  assessors.  A  majority  of  the  board  may  act  for  the 
whole  board.  An  optional  method  of  condemnation  adopted 
in  1957,  dispenses  with  the  board  and  substitutes  a 
special  master  who  must  be  an  attorney  with  three  years 
experience.   The  special  master  is  appointed  by  the 
superior  court. 

The  constitution  provides  that  the  right  to  a  jury 
trial  shall  remain  inviolate  or  continue  as  heretofore, 
while  the  general  condemnation  statute  provides  that 
there  shall  be  a  jury  trial.   The  constitution  requires 
that  compensation  must  be  paid  whenever  property  is 
taken.  *  *  *  The  optional  method  of  condemnation 
provides  that  interest,  at  the  lawful  rate,  shall  be 
paid  from  the  date  of  the  order  of  the  special  master. 

*fy  Ju      sV 
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HAWAII  — -  The  Hawaii  Organic  Act  contains  a  provision 
requiring  a  jury  trial  in  criminal  matters.   (Apparently, 
therefore,  a  jury  trial  is  not  required  for  other  matters.) 


IDAHO  The  constitution  provides  that  the  right  to  a 

jury  trial  remains  inviolate  or  continues  as  heretofore. 
A  jury  trial  is  required  by  the  general  condemnation 
law.  *  *  *  Compensation  must  be  paid  when  property  is 
taken.   (Gaveat  —  This  report  also  does  not  seem  to 
square  with  the  material  found  in  Part  V  of  this  report  I) 
*  *  #  The  State  highway  department  is  required  to  pass 
a  resolution  stating  that  the  property  sought  to  be 
condemned  is  necessary  and  this  resolution  becomes  a 
prima  facie  presumption  as  to  the  necessity  of  the 
taking.  *  *.  * 
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ILLINOIS  The  procedure  to  be  followed  by  a  municipal 

corporation  provides  that  the  court  shall  appoint  three 
disinterested  persons  to  serve  as  a  board  of  viewers. 
The  constitution  requires  that  a  jury  trial  be  held  in 
all  cases,  except  when  the  State  is  the  condemnor  and 
also  a  jury  trial  is  required  when  the  appropriation  is 
by  a  corporation  other  than  a  municipal  corporation. 
Both  the  general  condemnation  statute  and  the  procedure 
set  forth  for  municipalities  provide  for  a  jury  trial. 
Compensation  must  be  paid  whenever  property  is  taken  or 
damaged.  *  *  * 


INDIANA  The  general  condemnation  law  provides  that 

the  court  shall  appoint  three  persons  to  serve  as  a 
board  of  viewers.  *  *  *  The  constitution  provides  that 
the  right  to  a  jury  trial  shall  remain  inviolate  or 
continue  as  heretofore,  while  both  the  general  condem- 
nation law  and  the  procedure  applicable  to  cities 
require  a  jury  trial.  *  *  *  Compensation  must  be  paid 
whenever  property  is  taken.  *  *  * 


IOWA  The  general  condemnation  statute  requires  the 

Chief  Justice  of  the  State  Supreme  Court  to  appoint  six 
persons  to  serve  as  a  board  of  viewers.  These  persons 
may  be  from  any  part  of  the  State.   The  procedure  for 
laying  out  county  roads  provides  that  the  property 
owner  and  the  condemnor  shall  each  pick  a  viewer  and 
the  two  so  chosen  shall  pick  a  third.  The  viewers  must 
be  disinterested  freeholders  of  the  county  wherein  the 
property  is  situated.  The  constitution  requires  that 
there  be  a  jury  trial  in  all  cases. 

KANSAS  The  general  condemnation  law  provides  that 

the  court  shall  appoint  three  disinterested  freeholders 
and  citizens  of  the  county  to  serve  as  a  board  of 
viewers.   In  accordance  with  the  procedure  for  laying 
out  county  roads,  the  governing  body  of  the  county 
appoints  three  disinterested  freeholders  of  the  county 
to  act  as  a  board  of  viewers.  Also,  the  procedure 
applicable  to  cities  requires  the  court  to  appoint 
three  freeholders  of  the  city  to  serve  as  a  board  of 
viewers. 

The  constitution  provides  that  the  right  to  a  jury 
trial  shall  remain  inviolate  or  continue  as  heretofore. 
Both  the  general  condemnation  law  and  the  procedure 
employed  by  cities  specify  that  a  jury  trial  shall  be 
held.  Compensation  must  be  paid  for  property  which  is 
taken. 
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KENTUCKY  The  procedure  applicable  to  the  State 

provides  that  the  court  shall  appoint  three  disin- 
terested freeholders  or  citizens  of  the  county  wherein 
the  property  is  located,  to  serve  as  a  board  of  viewers. 
*  *  *  The  constitution  provides  that  there  shall  be  a 
jury -trial  except  when  the  State  is  the  condemnor.  The 
condemnation  applicable  to  the  State  highway  department, 
the  general  condemnation  statute,  and  the  procedure 
applicable  to  cities  all  require  a  jury  trial.  The 
constitution  requires  that  compensation  be  paid  when 
property  is  taken,  or  taken  and  damaged  when  the 
condemnor  is  a  municipal  or  other  corporation. 


LOUISIANA  The  procedure  for  laying  out  parish  roads 

provides  that  the  parish  governing  body  shall  appoint 
six  disinterested,  freeholders  of  the  parish  to  serve  as 
a  board  of  viewers.   The  constitutional  provision  per- 
taining to  a  right  to  a  jury  trial  applies  only  to 
criminal  matters,  while  the  general  condemnation  statute 
provides  that  the  trial  shall  be  by  a  court  without  a 
jury.  Compensation  must  be  paid  for  the  taking  or 
damaging  of  property.  *  *  * 


MAINE  The  constitution  provides  that  the  right  to  a 

jury  trial  shall  remain  inviolate  or  continue  as  here- 
tofore, while  the  condemnation  procedure  applicable  to 
the  State  highway  department  requires  a  jury  trial. 
Compensation  must  be  paid  when  property  is  taken.  *  *  * 


MARYLAND  A  board  of  property  review  in  each  county 

and  Baltimore  City  consists  of  three  persons:  a  lawyer, 
an  engineer  and  a  third  person  who  is  neither  a  lawyer 
nor  an  engineer.  These  people  are  appointed  by  the 
circuit  court  judge  and  the  supreme  bench  in  Baltimore 
City.  *  *  *  The  constitution  provides  that  there  shall 
be  a  jury  trial  except  when  the  condemnor  is  the  State. 
Both  the  general  condemnation  law  and  the  procedure 
applicable  to  the  State  highway  department  provide  for 
a  jury  trial.  Compensation  must  be  paid  when  property 
is  taken.  *  *  * 


MASSACHUSETTS  The  constitution  provides  that  the 

right  to  a  jury  trial  shall  remain  inviolate  or  continue 
as  heretofore.  A  jury  trial  is  required  by  the  general 
condemnation  law.  Compensation  must  be  paid  for  the 
taking  of  property.  *  *  * 
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MICHIGAN  Pursuant  to  the  procedure  applicable  to  the 

State  highway  department  the  court  appoints  three  dis- 
interested persons,  who  cannot  be  residents  of  the 
township  wherein  t;he  property  is  located,  to  act  as 
commissioners.   A  majority  of  the  commissioners  may  act 
for  all  the  commissioners  and  their  report  is  admissible 
in  court  and  is  prima  facie  proof  of  the  value  of  the 
property  being  taken.  *  *  *  The  constitution  provides 
that  there  shall  be  a  jury  trial  except  when  the  State 
is  the  condemnor.   The  procedures  applicable  to  counties 
and  cities  provide  for  a  jury  trial.  *  *  *   The  consti- 
tution requires  .that  compensation  be  paid  when  property 
is  taken. 

MINNESOTA  The  procedure  applicable  to  the  State 

highway  department  provides  that  the  court  shall  appoint 
three  disinterested  freeholders  or  citizens  of  the 
county  wherein  the  property  is  located  to  act  as  a 
board  of  viewers.   A  majority  of  the  board  may  act  and 
the  viewers  may  testify  in  court  with  respect  to  their 
award.   The  board  has  the  power  of  subpoena.  *  *  *  The 
constitution  provides  that  the  right  to  a  jury  trial 
shall  remain  inviolate  or  continue  as  heretofore. 
The  procedures  applicable  to  the  State,  counties,  and 
municipalities  all  provide  for  a  jury  trial.  *  *  *  The 
constitution  requires  that  compensation  be  paid  if  the 
property  is  taken  or  damaged.*  *  * 

MISSISSIPPI  The  general  condemnation  law  provides 

for  the  creation  of  a  special  board  consisting  of  a 
justice  of  the  peace  and  a  jury  of  12  chosen  like  an 
ordinary  common  law  jury.   The  constitution  provides 
that  the  right  to  a  jury  trial  shall  remain  inviolate 
or  continue  as  heretofore.   The  general  condemnation 
statute  requires  that  a  jury  trial  be  held.   The  consti- 
tution requires  that  compensation  be  paid  when  property 
is  taken  or  damaged.*  *  * 

MISSOURI  The  general  condemnation  statute  provides 

that  the  court  shall  appoint  three  disinterested  free- 
holders or  citizens  of  the  county  to  serve  as  viewers. 
A  majority  of  the  board  may  act  for  the  whole  board. 
*  *  *  The  constitution  requires  that  a  jury  trial  be 
held  in  all  cases.   The  general  condemnation  procedure, 
several  of  the  methods  used  by  counties,  and  the  proce- 
dure followed  by  cities  provide  for  a  jury  trial.  *  *  * 
The  constitution  requires  that  compensation  be  paid  when 
property  is  taken  or  damaged. 
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MONTANA  The  general  condemnation  statute  requires 

the  court  to  appoint  three  freeholders  or  citizens  of 
the  county,  who  possess  the  same  qualifications  as 
common  law  jurors,  to  act  as  a  board  of  viewers 
(commissioners).  The  constitution  provides  that  the 
right  to  a  jury  trial  shall  remain  inviolate  or  continue 
as  heretofore.  The  general  condemnation  law  provides, 
inter  alia,  that  there  shall  be  jury  trial;  *  *  *  The 
constitution  requires  that  compensation  be  paid  for 
property  which  is  taken  or  damaged. 

NEBRASKA  The  general  condemnation  law  provides  that 

the  court  shall  appoint  three  disinterested  freeholders 
or  citizens  of  the  county  to  serve  as  a  board  of  viewers, 
The  constitution  provides  that  the  right  to  a  jury  trial 
shall  remain  inviolate  or  continue  as  heretofore. 
Although  not  specifically  provided,  the  general  condem- 
nation statute  probably  provides  for  a  jury  trial.  The 
constitution  requires  that  compensation  be  paid  for  the 
taking  or  damaging  of  property.  *  *  * 


NEVADA  The  procedure  applicable  to  the  laying  out 

of  county  roads  provides  that  the  condemnor  and  property 
owner  each  appoint  two  disinterested  persons  and  the 
four  shall  appoint  a  fifth.   The  constitution  provides 
that  the  right  to  a  jury  trial  shall  remain  inviolate  or 
continue  as  heretofore. 

The  general  condemnation  statute  provides,  inter 
alia,  that  there  shall  be  a  jury  trial;  *  *  *  The 
constitution  requires  that  compensation  be  made  for 
property  which  is  taken.  *  *  * 


NEW  HAMPSHIRE  The  Governor  is  required  to  appoint 

a  board  of  viewers.  The  constitution  provides  that  the 
right  to  a  jury  trial  shall  remain  inviolate  or  continue 
as  heretofore.  The  procedure  applicable  to  the  highway 
department  provides  for  a  jury  trial.  The  constitution 
requires  that  compensation  be  paid  when  property  is 
taken.  *  *  * 


NEW  JERSEY  The  general  condemnation  law  provides 

that  the  court  shall  appoint  three  disinterested  free- 
holders or  citizens  of  the  county  to  act  as  viewers. 
A  majority  of  the  viewers  may  act  for  all  the  viewers. 
*  *  *  The  constitution  provides  that  the  right  to  a  jury 
trial  shall  remain  inviolate  or  continue  as  heretofore. 
A  jury  trial  is  provided  by  the  general  condemnation 
statute.  *  *  *  The  constitution  provides  that  compensation 
shall  be  paid  for  property  which  is  taken.  *  *  * 
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NEW  MEXICO  The  general  condemnation  law  provides  that 

the  court. shall  appoint  three  disinterested  freeholders 
or  citizens  of  the  county  to  act  as  a  board  of  viewers. 

*  *  *  The  Sonstitution  provides  that  the  right  to  a  jury- 
trial  shall  remain  inviolate  or  continue  as  heretofore. 
The  general  condemnation  statute  provides,  inter  alia, 
that  there  shall  be  a  jury  trial;  *  *  #  The  constitution 
requires  that  compensation  be  paid  for  the  taking  or 
damaging  of  property. 

NEW  YORK  The  county  court  is  required  to  appoint 

three  disinterested  citizens  of  the  county  to  serve  as 
a  board  of  viewers.   The  procedure  for  cities  provides 
that  the  court  shall  appoint  three  freeholders  of  the 
city  to  act  as  a  board  of  viewers.   The  constitution 
provides  that  there  shall  be  a  jury  trial  except  when 
the  State  is  the  condemnor.   The  special  procedure 
followed  by  the  State  highway  department  employs  a 
referee,  while  the  general  condemnation  law,  the  town 
and  village  procedures,  and  the  procedures  set  forth  in 
the _ unconsolidated  laws  all  use  a  board  of  three  competent, 
disinterested  persons,  a  majority  of  whom  may  act  for  the 
whole  board.   The  constitution,  requires  that'  compensation 
be  paid  when  property  is  taken.  *  *  * 

NORTH  CAROLINA  The  general  condemnation  law  provides 

that  the  court  shall  appoint  three  freeholders  or 
citizens  of  the  county,  a  majority  of  whom  may  act  as  a 
board  of  viewers.   The  board  has  the  power  of  subpoena. 

*  *  *  The  constitution  provides  that  the  right  to  a  jury 
trial  shall  remain  inviolate  or  continue  as  heretofore." 
The  general  condemnation  law  and  the  city  procedure 
provide  that  there  shall  be  a  jury  trial.  *  *  * 
Although  there  is  no  "condemnation  provision"  in  the 
constitution  the  section  providing  that  property  cannot 
be  taken  except  by  the  due  law  of  the  land  has  been 
interpreted  as  requiring  the  payment  of  compensation. 


NORTH  DAKOTA  —  A  recent  supreme  court  case  has 
interpreted  Art.  1,  Sec.  14  of  the  constitution  as 
overruling  all  inconsistent  provisions.   Therefore  it 
appears  as  if  viewers  are  not  used  in  any  proceedings. 
The  constitution  requires  a  jury  trial  on  all  cases  and 
the  general  condemnation  law  includes  a  provision 
requiring  a  jury  trial.   Compensation  must  be  paid 
whenever  property  is  taken  or  damaged.  *  *  * 

OHIO  The  constitution  requires  a  jury  trial  and  the 

condemnation  procedure  applicable  to  the  State,  counties 
and  municipalities,  provide  for  a  trial  by  jury.   A 
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verdict  may  be  returned  by  9  of  12  jurors  and  fewer  if 
the  parties  so  agree.  Compensation  must  be  paid  for 
property  which  is  taken.  *  *  * 


OKLAHOMA  — —  The  procedure  applicable  to  the  State 
highway  department  authorizes  the  court  to  appoint,  from 
the  regular  jury  list,  three  disinterested  freeholders 
or  citizens  of  the  county  to  act  as  a  board  of  viewers. 
$  #  *  The  constitution  requires  a  jury  trial  to  be  held 
in  all  cases.  *  *  *  Compensation  must  be  paid  for  the 
taking  or  damaging  of  property. 


OREGON  The  constitution  provides  that  the  right  to 

a  jury  trial  shall  remain  inviolate  or  continue  as  here- 
tofore. A  jury  trial  is  provided  by  the  condemnation 
procedures  applicable  to  the  State,  county  and  city. 
The  constitution  requires  that  compensation  be  paid  for 
property  which  is  taken. 


PENNSYLVANIA  The  procedure  applicable  to  the  State 

provides  for  the  appointment  of  viewers  by  the  court. 
The  procedure  applicable  to  public  roads  in  general  for 
the  appointment  of  discreet  and  reputable  citizens, 
qualified  to  vote  for  members  of  the  Legislature,  as 
viewers.  *  *  *  The  constitution  requires  that  a  jury 
trial  be  held  in  all  cases,  except  when  the  State  is  the 
condemnor.  The  statutes  applicable  to  the  State,  county, 
and  cities  require  a  jury  trial.  The  constitution 
requires  the  payment  of  compensation  when  property  is 
taken,  or  taken  or  damaged  when  the  condemnor  is  a 
municipal  or  other  corporation.  *  *  * 

RHODE  ISLAND  The  constitution  provides  that  the  right 

to  a  jury  trial  shall  remain  inviolate  or  continue  as 
heretofore.  A  jury  trial  is  required  by  the  condemnation 
procedure  followed  by  the  State  highway  department.  The 
constitution  requires  that  compensation  be  paid  when 
property  is  taken.  *  *  * 

SOUTH  CAROLINA  The  Governor  appoints  a  list  of 

Fesponsible  citizens  and  the  State  highway  department 
appoints  three  or  more  persons  from  the  list  to  sit  on 
a  condemnation  board.  Members  of  the  State  highway 
commission  are  eligible  to  be  appointed  to  the  list. 

*  *  #  The  constitution  requires  a  jury  trial  whenever 
the  appropriation  is  for  a  corporation  other  than  a 
municipal  corporation.   The  procedures  followed  by  the 
State,  county  and  city  make  provisions  for  a  jury  trial. 

*  *  *  The  constitution  requires  the  payment  of  compen- 
sation whenever  property  is  taken.  *  *  * 
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SOUTH  DAKOTA  The  constitution  requires  a  jury  trial 

in  all  cases,  and  the  general  and  special  condemnation 
statute  provide  for  a  jury  trial.   Compensation  is 
required  to  be  paid  whenever  property  is  taken  or 
damaged.  *  *  * 


TENNESSEE  The  sheriff  of  the  county  in  which  the 

property  is  located  is  required  to  appoint  five  persons, 
who  shall  possess  the  same  qualifications  as  a  juror,  to 
be  a  board  of  viewers.  A  majority  of  the  five  may  act 
for  the  entire  board.  *  *  *  The  constitution  provides 
that  the  right  to  a  trial  by  jury  shall  remain  inviolate 
or  continue  as  heretofore  and  that  compensation  must  be 
paid  for  property  which  is  taken.   The  general  condem- 
nation law  provides  for  a  jury  trial.  *  *  * 


TEXAS  The  general  condemnation  law  provides  that 

the  court  shall  appoint  three  disinterested  freeholders 
or  citizens  of  the  county  to  act  as  a  board  of  viewers. 
The  board  can  subpoena.  *  *  *  The  constitution  provides 
that  the  right  to  a  jury  trial  shall  remain  inviolate  or 
continue  as  heretofore.  The  general  condemnation  law 
and  the  procedure  followed  by  cities  provide  for  a  jury 
trial.  Compensation  must  be  paid  for  the  taking  or 
damaging  of  property.  *  *  * 


UTAH  The  constitution  provides  that  the  right  to  a 

jury  trial  shall  remain  inviolate  in  capital  cases  and 
is  waived,  unless  demanded  in  civil  cases.   The  general 
condemnation  statute  provides  for  a  jury  trial.  *  *  * 
Compensation  must  be  paid  for  property  which  is  taken 
or  damaged.  *  *  * 


VERMONT  The  constitution  provides  that  the  right  to 

a  jury  trial  shall  remain  inviolate  or  continue  as  here- 
tofore, while  the  special  condemnation  procedure 
applicable  to  the  State  highway  department  and  the 
procedure  followed  by  cities  provide  for  a  jury  trial. 
Compensation  must  be  paid  for  property  which  is  taken. 
*  *  * 


VIRGINIA  The  constitution  provides  that  the  right 

to  a  jury  trial  shall  remain  inviolate  or  continue  as 
heretofore.   A  jury  trial  is  dispensed  with  by  the 
general  condemnation  law  and  in  its  place  a  board  of 
five  competent,  disinterested  persons,  a  majority  of 
whom  may  act,  is  substituted.   These  persons  are  per- 
mitted to  testify  in  court.   Compensation  must  be  paid 
for  property  which  is  taken  or  damaged.  *  *  * 
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WASHINGTON  —  The  constitution  provides  that  there 
shall  be  a  jury  trial  when  the  appropriation  is  by  a 
corporation  other  than  a  municipal  corporation.  The 
condemnation  procedures  applicable  to  the  State, 
counties  and  cities  provide  for  a  jury  trial.   Compen- 
sation must  be  paid  for  property  which  is  taken  or 
damaged.  *  *  * 


WEST  VIRGINIA  The  general  condemnation  law  provides 

that  the  court  shall  appoint  five  disinterested  free- 
holders or  citizens  of  the  county  to  act  as  a  board  of 
viewers.  A  majority  of  the  board  may  act  for  the  whole 
board  and  the  board  has  the  power  to  subpoena.   The 
constitution  requires  that  there  be  a  jury  trial  in  all 
cases  and  provision  is  made  for  a  jury  in  the  general 
condemnation  statute.  Compensation  must  be  paid  for 
property  which  is  taken  or  damaged.  *  *  * 


WISCONSIN  The  general  condemnation  law  provides 

that  the  court  shall  appoint  three  disinterested  free- 
holders or  citizens  of  the  county  to  act  as  a  board  of 
viewers.  *  *  *  The  constitution  states  that  the  right 
to  a  jury -trial  shall  remain  inviolate  or  continue  as 
heretofore.  The  general  condemnation  law  provides  for 
a  jury  trial  while  the  procedure  used  to  lay  out  roads 
makes  use  of  a  board  of  five  competent,  disinterested 
persons,  a  majority  of  whom  may  act.  Compensation  must 
be  paid  for  property  which  is  taken.  *  *  * 


WYOMING  The  general  condemnation  statute  provides 

that  the  court  shall  appoint  thr^ee  disinterested  free- 
holders or  citizens  of  the  county  to  act  as  a  board  of 
viewers.  A  majority  of  the  board  may  act  for  the  whole 
board.  *  *  *  The  constitution  provides  that  the  right  to 
a  jury  trial  shall  remain  inviolate  or  continue  as  here- 
tofore and  the  general  condemnation  law  provides  for  a 
jury  trial.  Compensation  must  be  paid  for  property 
which  is  taken  or  damaged. 
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STATES  HAVING  STATUTES  CONCERNING ' COMMISSIONERS  (BOARD  OF  VIEWERS) 

State  Qualifications 
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J 
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PART  IV 

Part  III  reviewed  the  system  used  by  each  jurisdic- 
tion in  reaching  a  determination  of  just  compensation, 
i.e.,  whether  or  not  a  commissioner  or  jury  system  is 
used.   Inherent  in  this  entire  problem  of  whether  or 
not  Montana's  three-man  commission  system  should  be 
retained  is  the  additional  question  of  at  which  stage 
of  the  proceedings  the  condemnor  may  take  physical 
possession  of  the  property  and  begin  construction  of 
the  improvement. 

Many  authorities  on  eminent  domain  consider  this 
latter  question  as  dealing  with  one  of  the  most  trouble- 
some aspects  of  the  entire  condemnation  procedure.  As 
stated  in  Part  I,  one  of  the  reasons  for  retention  of 
the  commission  system  was  to  allow  the  State  to  acquire 
earlier  possession  of  the  condemned  property — in  view  of 
Article  III,  section  14  of  the  Montana  Constitution. 
This  section  of  the  Montana  Constitution  requires  that 
just  compensation  must  be  "first  made  to  or  paid  into 
court  for  the  owner"  before  private  property  can  be 
taken  or  damaged  for  public  use.   In  the  past,  payment 
of  the  amount  determined  by  the  commissioners,  even 
where  pending  an  appeal  to  a  jury  trial,  has  been 
deemed  to'  satisfy  the  above  constitutional  requirement. 
Notwithstanding  the  1961  amendment  to  R.C.M.  1947,  sec. 
93-9920  which  allows  payment  into  court  of  the  amount 
stated  in  the  defendant's  answer  in  order  for  the  State 
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to  take  early  possession  of  the  property,  (this  subject 
is  treated  elsewhere  in  this  report),  if  the  commission 
system  were  abolished  the  question  arises  as  to  how  the 
State  could  acquire  early  possession  and  still  meet  the 
requirements  of  Article  III,  section  14  of  the  Montana 
Constitution.  This  is  the  primary  problem  which  arises 
in  any  attempt  to  remove  the  use  of  the  three-man 
commission  in  Montana. 

Both  Parts  IV  and  V  essentially  deal  with  this 
constitutional  question.  Part  IV  is  taken  in  large  part 
from  Special  Report  33,  Condemnation  of  Property  for 
Highway  Purposes,  A  Legal  Analysis,  published  by  the 
Highway  Research  Board  of  the  National  Academy  of 
Sciences.  Here,  too,  it  must  be  remembered  that  the 
material  taken  from  this  report  may  not  be  entirely 
accurate  since  its  publication  date  is  1958.  In 
instances  where  possible  discrepancies  lie  between 
material  found  in  Part  IV  and  that  in  Part  V,  Part  V 
will  control. 

Although  not  directly  related  to  the  problem  of 
possession,  the  practice  of  granting  condemnation  suits 
a  court  preference  so  as  to  accelerate  the  proceedings 
is  also  touched  upon. 

Before  considering,  in  summary  form,  the  law  of 
each  state  as  contained  in  the  Part,  the  following 
analysis  is  also  included  to  illustrate  the  reasoning 
and  need  for  the  acquisition  of  early  possession. 
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Harmful  Effects  of  Delay  in  Possession; 

If  the  condemnor  must  await,  either  because  of  a 
constitutional  directive  or  lack  of  adequate  statutory 
authority  to  do  otherwise,  the  final  ascertainment  of 
compensation  before  entering  into  possession,  the 
consequences  may  be  detrimental  to  all  interested 
parties.   (Emphasis  added. )   The  lapse  of  time  between 
the  filing  of  the  petition  to  condemn  and  the  final 
verdict  of  the  jury  or  court  varies  from  State  to  State 
and  within  each  State.  However,  no  matter  how  brief  a 
period  of  time  is  required  to  prosecute  a  condemnation 
action  to  completion,  any  delay  in  entering  the 
condemned  land  is  a  serious  problem  which  should  receive 
the  attention  of  all.  Not  only  highway  officials  but 
also  the  landowner  and  the  public  in  general  have  a 
vital  interest  in  the  question  of  the  time  of  possession, 

It  may  be  argued  that,  although  it  is  true  that 
everyone — condemnor,  landowners,  and  the  public — are 
materially  interested  in  the  problem,  their  positions 
are  antagonistic.  The  condemnor Ts  aim  is  to  take 
possession  as  quickly  as  possible;  whereas  the  land- 
owner may,  under  some  circumstances,  seek  to  exhaust 
every  legal  means  at  his  disposal  to  forestall  this 
from  happening.  Confronted  with  such  diametrically 
opposed  positions,  a  procedure  equitable  to  both 
parties  may  appear  to  be  impossible  to  devise. 

This  apparent  conflict  of  interest  disappears  when 
the  positions  of  the  several  parties  are  analyzed. 
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Delay  in  the  construction  of  the  needed  facility  caused 
by  the  postponement  of  possession  adversely  affects  the 
condemnor  (State  highway  department)  and  the  public  in 
several  ways.   The  most  obvious  consequence  is  the  fore- 
stalling of  the  needed  highway  or  the  improvement  of  an 
existing  facility.  Generally  speaking  highway  improve- 
ment has  been  delayed  for  an  excessive  period  of  time 
while  the  rate  of  the  increase  in  traffic  has  been 
phenomenal.  Any  hindrance  to  the  closing  of  the  gap 
between  highway  modernization  and  traffic  requirements 
is  simply  compounding  an  existing  problem. 

Although  it  is  true  that  a  particular  property 
owner  whose  land  is  being  acquired  is  directly  affected 
by  the  taking,  the  somewhat  ambivalent  position  of  the 
landowner  should  be  kept  in  mind.  As  the  affected 
property  owner,  he  is  entitled  to  "just  compensation" 
for  his  land,  nothing  more  nor  less,  and  also  to  the 
respect  of  his  constitutional  right  of  due  process  of 
law.  However,  the  property  owner  is  also  a  member  of 
the  "general  public."  Anything  that  tends  in  the 
direction  of  increasing  the  cost  of  a  facility  is 
detrimental  to  the  interests  of  the  general  public, 
including  the  property  owner. 

Under  present  economic  conditions — meaning  rising 
costs  of  labor  and  material — any  delay  in  commencing  a 
project  is  reflected  in  the  increased  cost  of  the 
facility.  Increased  costs  mean  increased  taxes,  or 
financial  impossibility  to  construct  the  desired  projects, 
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Up  to  now,  the  emphasis  has  been  on  the  community 
of  interests  of  the  public  and  landowner  in  the  early- 
possession  of  property.  However,  from  the  standpoint 
of  the  property  owner  as  an  individual,  it  becomes 
apparent  upon  reflection  that  early  possession  is 
advantageous.  Once  the  petition  of  condemnation  is 
filed,  the  market  for  the  property,  either  for  sale 
or  rent,  becomes  for  all  practical  purposes  non-existent. 
The  property  owner,  in  almost  all  jurisdictions,  is 
prevented  from  improving  his  property  through  the 
operation  of  the  rule  which  makes  non-compensable 
improvements  made  subsequent  to  the  inception  of  the 
proceedings.  This  condition,  together  with  the  fact 
that  in  many  jurisdictions  taxes  continue  to  accrue 
until  the  completion  of  the  proceedings,  makes  apparent 
the  hardships  caused  to  the  property  owner. 

If  the  landowner  must  await  until  the  completion 
of  the  proceedings  to  receive  compensation,  his  capital 
becomes  frozen.  In  effect,  his  investment  may  be  trans- 
formed from  an  income-producing  asset  into  a  law  suit. 
Much  of  the  animosity  engendered  by  the  forcible  acqui- 
sition of  property  by  public  authorities  may  be  elimi- 
nated or  at  least  mitigated,  by  a  procedure  whereby  the 
property  owner  can  receive  all  or  part  of  his  compensation 
at  an  early  stage  of  the  proceedings.   He  then  would  be 
capable  of  making  the  necessary  plans  to  adjust  to  the 
taking  of  his  property  for  public  purposes. 
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Benefits  Achieved  by  Early  Possession  of  Property: 

Several  of  the  difficulties  which  exist  in  reference 
to  the  problem  of  the  time  possession  may  be  taken  have 
been  discussed.  Despite  a  recognition  of  the  foregoing, 
the  question  may  be  raised  of  how  the  early  vesting  of 
title  and/or  possession  is  beneficial  to  the  affected 
parties?  The  following  are  several  of  the  benefits  to 
be  derived  from  a  well-conceived  statute  authorizing 
the  early  vesting  of  title  and/or  possession. 

1.  The  ability  to  take  possession  at  an; 
early  point  in  the  proceedings  eliminates  delay 
in  the  construction  of  projects  occasioned  by 
time-consuming  litigation. 

2.  Early  vesting  of  title  and/or  posses- 
sion neutralizes  the  dilatory  tactics  of  some 
property  owners  who  hope  to  receive  a  windfall 
as  a  result  of  manipulations  and  harassment  of 
the  highway  department. 

3.  The  procedure  enables  the  property 
owner  to  obtain  at  least  partial  payment  for 
his  land  at  a  much  earlier  point  in  the 
litigation  than  normally  would  occur. 

4.  The  procedure  affords  a  practical 
method  of  acquiring  possession  of  property 
when  purchase  is  barred  due  to  creditor1 s 
claims  in  excess  of  the  value  of  the  inter- 
ests of  the  apparent  owners. 

5.  Closely  related  to  the  preceding 
benefit  is  the  fact  that  the  procedure  is 
useful  when  purchase  is  impractical  because 
of  conflicting  claims  of  ownership  or 
missing  owners. 

6.  The  early  vesting  of  title  and/or 
possession  may  serve  to  stop  the  accrual  of 
taxes  and  thereby  save  the  property  owners 
money. 

7.  In  those  jurisdictions  where  there  is  no 
rule  on  the  question  or  where  the  law  is  con- 
fusing, the  ability  to  take  possession  at  an 
early  stage  of  the  proceedings  will  prevent  the 
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property  owner  from  improving  his  land  after 
the  inception  of  the  proceedings  and  thus 
reduce  the  cost  of  the  acquisition.   (This 
would  not  apply  to  Montana.  See  R.C.M.  1947, 
sec.  93-9913.) 

8,   In  those  jurisdictions  which  permit 
the  set-off  of  benefits,  the  speedup  of  construction 
of  the  facility  due  to  early  possession  may  aid 
in  a  more  accurate  estimate  of  the  amount  of  the 
benefits. 


Disadvantages  of  Early  Possession  of  Property: 

No  procedure  established  by  man  is  completely 
devoid  of  shortcomings.   The  following  may  be  several  of 
the  disadvantageous  aspects  of  early  possession: 

1.  In  a  sense  the  State's  flexibility  of 
operation  is  frozen  by  early  possession  due  to 
the  cost,  difficulties  and  in  some  instances 
prohibition  against  abandoning  the  property 
once  possession  is  taken.  Although  the  State 
is  committed  to  a  definite  location  once 
possession  is  taken,  in  practice  entry  into 
possession  will  not  occur  until  the  plans  for 
the  project  have  reached  a  stage  where  aban- 
donment will  be  unnecessary. 

2.  Interest  upon  the  difference  between  the 
estimated  compensation  and  the  final  award  may 
become  a  substantial  amount  if  the  difference 

is  great,  and  the  elapsed  time  between  the  date 
of  possession  and  that  of  the  final  award  is 
prolonged.   To  mitigate  this  result,  it  may  be 
necessary  for  the  State  to  make  a  more  realistic 
estimate  of  compensation.  In  turn  this  may  tend 
to  increase- the  percentage  of  cases  settled 
without  going  to  trial. 

3.  In  some  situations,  especially  where 
structures  have  been  razed,  the  difficulties  of 
determining  compensation  may  be  compounded  by 
the  construction  of  the  facility  prior  to  the 
determination  of  compensation.   There  are  ways 
of  counteracting  this  result  such  as  taking 
pictures  of  the  property  prior  to  the  beginning 
of  construction. 

A  comparison  of  the  advantages  with  the  disadvan- 
tages of  permitting  "immediate  possession"  indicates  that 
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much  more  is  to  be  gained  than  lost  by  authorizing 
the  early  possession  of  property. 

Early  Possession  of  Property: 

Once  alerted  to  the  problem,  many  States  have 
amended  their  laws  to  provide  for  the  vesting  of  title 
and/or  possession  prior  to  the  final  ascertainment  of 
compensation.   The  problem  does  not  exist  in  eight 
States:  Connecticut,  Maine,  Massachusetts,  New  York, 
Ohio,  Pennsylvania,  Rhode  Island  and  Wisconsin.  In 
these  jurisdictions,  an  administrative  method  of 
condemnation  may  be  employed,  whose  essential  charac- 
teristic is  the  vesting  of  either  title  and/or  posses- 
sion upon  the  filing  of  designated  papers.  Litigation, 
if  required,  involving  the  issue  of  compensation,  would 
take  place  subsequent  to  the  taking  of  possession. 

The  remaining  jurisdictions  condemn  property  via 
the  so-called  judicial  method  which  entails  formal  court 
proceedings  terminating  in  a  judgment  of  condemnation 
and  an  award  of  compensation.  In  this  form  of  proceed- 
ings there  is  inherently  a  lapse  of  time  between  the 
commencement  of  the  action  and  the  final  order  of 
condemnation.  Recognizing  the  detrimental  effects 
caused  by  this  delay,  most  jurisdictions  authorize 
possession  prior  to  final  judgment. 

Upon  analysis,  the  laws  of  these  jurisdictions 
pertaining  to  possession  may  be  divided  into  four 
categories: 
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1 . . Possession  prior  to  the  commencement  of 
the  proceedings;  Maryland,  Michigan,  New  Jersey 
(State),  North  Carolina,  North  Dakota,  Pennsyl- 
vania, and  Virginia. 

2.  Possession  upon  the  institution  of  the 
proceedings  or  sometime  thereafter:  Arizona, 
Arkansas,  California,  Colorado,  Delaware , 
Florida,  Illinois,  Louisiana,  Minnesota,  Nevada, 
New  Jersey  (special  authorities),  New  Mexico, 
New  York  (general  condemnation  law),  Oregon, 
Tennessee,  Utah,  West  Virginia,  Wyoming  (State), 
Alaska,  District  of  Columbia,  Hawaii,  and  Puerto 
Rico. 

3-  Possession  at  some  stage  of  the  proceed- 
ings upon  payment  of  compensation  awarded  by  court- ■  • 
appointed  viewers,  commissioners,  etc.;  Alabama, 
Georgia,  Indiana,  Iowa,  Kansas,  Kentucky, 
Mississippi,  Missouri,  Montana ,  Nebraska,  New 
Hampshire,  Oklahoma,  South  Carolina,  Texas,  and 
Wyoming  (county). 

4.  Possession  upon  completion  of  the 
proceedings  and  .judgment  paid:   Idaho,  South 
Dakota,  Vermont  and  Washington. 

Comparing  the  present  posture  of  the  law  as  it 

pertains  to  possession  with  the  pressing  need  for 

possession  at  the  earliest  possible  time,  it  is  evident 

that  in  at  least  nineteen  .jurisdictions  (groups  3  and  4) 

^"which  includes  Montana — in  group  3_7>  there  is  room 

for  improvement.   (Emphasis  added.) 

Constitutional  Provisions  Pertaining  to  Early  Possession; 

The  Federal  government  has  made  use  of  a  "Declaration 
of  Taking"  procedure  since  1929  in  the  District  of 
Columbia  and  throughout  the  Nation  since  1931.   It  has 
been  uniformly  held  "constitutional  whenever  the  issue 
has  been  litigated.   This  is  proof  positive  that  there 
are  no  Federal  constitution  obstacles  in  taking  posses- 
sion of  property  in  advance  of  the  final  ascertainment 
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of  compensation.  * 

Seven  of  the  jurisdictions  in  which  the  problem  is 
most  pressing,  have  a  provision  in  their  constitutions 
requiring  that  compensation  be  actually  paid  in  advance 
of  the  taking  (Alabama,  Georgia,  Idaho,  Kentucky, 
Mississippi,  South  Carolina  and  South  Dakota).   However, 
there  are  cases  in  three  of  these  States—Georgia, 
Mississippi  and  South  Carolina- -which  tend  to  mitigate 
this  apparent  absolute  constitutional  requirement.   As 
a  foundation  for  the  establishment  of  an  efficient 
possession  statute,  it  may  be  necessary  to  amend  the 
constitutions  in  several  of  these  States.   This  change 
need  not  take  the  form  of  a  drastic  revision.   All  that 
is  required  would  be  achieved  by  altering  the  constitu- 
tion so  as  to  read  "paid  or  deposited  in  court  or 
secured  in  advance  of  taking."   Such  a  change  was 
recently  made  in  the  North  Dakota  Constitution  /1956_/. 
(Note,  however,  that  the  goal  and  purpose  of  this 
report  is  not  the  seeking  of  an  amendment  to  the 
Montana  Constitution,  Article  III,  sec.  14.) 

N.B.  THE  FOLLOWING  PARAGRAPH,  WHICH  SIMPLY  FOLLOWS 
THE  PRECEDING  PARAGRAPH  OF  THE  REPORT  FROM  WHICH  THIS 
COMPILATION  IS  TAKEN.   (It  is  found  on  page  4,  Special 
Report  33 ,  Condemnation  of  Property  for  Highway 
Purposes,  A  Legal  Analysis) . 
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The  constitutions  of  Kansas,  Missouri 
Montana  and  Oklahoma  require  that  compen- 
sation be  paid  or  deposited  in  court  in 
advance  of  taking  possession.   This  type 
of  provision  is  not  a  hindrance,  rather 
it  may  form  the  basis  for  an  enactment 
of  an  early  possession  statute.   Such 
States  as  Arizona,  California,  and 
Florida  have  similar  constitutional 
provisions  and  yet  have  statutes  author- 
izing possession  at  an  early  stage  of 
the  proceedings.   It  would  seem  that  in 
these  .jurisdictions  the  problem  is  one 
of  lack  of  legislation  rather  than  a 
constitutional  prohibition.   (Emphasis 
added, ) 


In  an  endeavor  to  reduce  the  time  it  takes  to 
prosecute  condemnation  proceedings  to  a  conclusion 
several  States  permit  the  granting  of  a  preference  to 
condemnation  proceedings.   The  effect  of  this  procedure 
is  to  try  such  cases  at  an  earlier  date  than  if  they 
were  required  to  work  their  way  up  the  trial  calendar. 
Treating  such  cases  as  preferred  matters  is  a  recog- 
nition of  the  public  interest  in  the  early  conclusion 
of  these  cases.   The  term  given  to  this  subject  or  area 
is  "court  preference."  Although  mention  of  court 
preference  is  made  in  the  following  summary  of  the  law 
of  the  various  states,  it  is  not  specifically  treated 
in  this  compilation  for  two  reasons t      (1)  the  granting 
of  such  a  preference  in  the  Montana  District  Courts 
would  probably  require  an  amendment  to  the  Montana 
Rules  of  Civil  Procedure,  and  (2)  if  the  Legislature 
should  efface  use  of  the  commission  system  of 
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ascertaining  compensation  in  Montana  and  pass  legislation 
allowing  the  State  of  Montana  early  possession  as 
suggested  elsewhere  herein,  legislation  with  respect  to 
a  "court  preference"  would  not  be  necessary  at  this  time. 
(Further  argument  for  adoption  of  "court  preference" 
statutes  may  be  found  in  Special  Report  33,  Condemnation 
of  Property  for  Highway  Purposes,  A  Legal  Analysis .  195&, 
pp.  5-6,  14-13.) 

The  following  summary  of  the  law  of  all  of  the 
States,  taken  from  Appendix  A  of  Special  Report  33, 
indicates:   (1)  the  constitutional  requirements  of  when 
payment  must  be  made,  (2)  whether  or  not  a  jury  is 
required,  (3)  what  requirements  exist  before  the 
condemnor  may  obtain  possession  of  the  condemned 
property,  and  (4)  whether  or  not  an  appeal  from  the 
trial  court fs  determination  shall  act  as  a  supersedeas 
or  stay  of  execution. 
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ALABAMA  The  constitution  requires  that  compensation 

must  be  paid  in  advance  of  the  taking  and  that  there 
shall  be  a  jury  trial  in  all  cases  except  when  the  State 
is  the  condemnor.   The  judicial  method  of  condemnation 
is  used  in  Alabama,  pursuant  to  which  possession  may  be 
taken  upon  the  payment  or  deposit  of  the  award  made  by 
the  board  of  viewers.   It  is  expressly  provided  for  by 
statute  that  an  appeal  of  the  trial  court's  determina- 
tion of  compensation  shall  not  act  as  a  supersedeas  or 
stay  of  execution. 

ARI ZONA  The  constitution  requires  that  compensation 

must  be  paid  or  deposited  in  court  in  advance  of  the 
taking.   A  jury  trial  is  provided  for  whenever  the 
condemnor  is  a  corporation  other  than  a  municipal  corpo- 
ration.  Arizona  statutes  provide  for  a  judicial  method 
of  condemnation  and  permit  possession  to  the  taken  property 
at  the  institution  of  the  proceedings  or  sometime  there- 
after upon  the  satisfaction  of  certain  requirements. 
The  condemnor  may  remain  in  possession  or  take  posses- 
sion pending  appeal  upon  depositing  with  the  court  the 
amount  of  the  judgment.   Condemnation  proceedings  for 
State  highways  are  granted  a  court  preference.   The 
special  public  works  eminent  domain  law  grants  a  court 
preference  over  other  civil  cases. 

ARKANSAS  The  Arkansas  Supreme  Court  has  long  held 

that  the  constitutional  provision  requiring  payment  or 
deposit  of  compensation  determined  by  a  jury  does  not 
apply  to  the  State  or  its  political  subdivisions.   The 
judicial  method  of  condemnation  followed  in  Arkansas 
permits  the  State  highway  department  to  take  possession 
of  property  at  or  sometime  after  the  inception  of  the 
proceedings.   The  statutes  also  provide  that  an  appeal 
shall  not  act  as  a  supersedeas  or  a  stay  of  execution 
and  that  condemnation  proceedings  for  both  State  conven- 
tional and  controlled  access  highways  shall  be  granted 
a  court  preference.   In  the  absence  of  a  statute  to  the 
contrary  the  constitutional  provision  requiring  a  jury 
trial  applies  only  to  private  condemnors  and  then  only 
to  the  final  determination  of  compensation. 

CALIFORNIA'  The  constitution  provides  that  compen- 
sation must  be  paid  or  deposited  in  advance  of  the 
taking  and  that  there  shall  be  a  jury  trial  in  all 
cases,  except  where  public  utility  property  is  being 
taken.   The  general  condemnation  law  provides  for  a 
court  preference,  for  possession  upon  the  institution 
of  proceedings  or  thereafter,  and  finally  permits 
possession  to  be  taken  or  the  continuation  of  posses- 
sion pending  the  conclusion  of  appellate  proceedings. 
Preferential  treatment  is  also  given  to  proceedings 

-51- 


brought  by  certain  local  units  of  government.  In  an 
old  case,  the  constitutionality  of  a  procedure  permit- 
ting the  condemnor  to  take  possession  prior  to  the 
final  ascertainment  of  compensation  was  sustained. 


COLORADO  The  constitution  contains  a  provision 

requiring  that  compensation  be  paid  or  deposited  in 
court  in  advance  of  the  taking.   Jury  trials  are 
required  by  the  constitution  in  all  cases.   Pursuant 
to  statute,  possession  may  be  taken  at  the  inception 
of  the  proceedings  or  sometime  thereafter.   It  has  been 
judicially  determined  that  the  condemnor  can  discontinue 
the  proceedings  at  any  time  prior  to  payment  or  deposit 
of  the  amount  awarded,  despite  the  fact  possession  of 
property  has  been  taken. 


CONNECTICUT  The  constitution  provides  that  the 

right  to  a  trial  by  jury  shall  remain  inviolate  or 
continue  as  heretofore.   The  administrative  method  of 
condemnation,  which  permits  possession  at  an  early  stage 
of  the  proceedings,  is  used  in  Connecticut. 


DELAWARE  -• —  Pursuant  to  the  general  condemnation  law, 
possession  may  be  had  at  the  institution  of  the  proceed- 
ings or  sometime  thereafter.   The  highest  State  court 
has  held,  in  several  cases,  that  the  procedure  whereby 
the  condemnor  takes  possession  prior  to  the  conclusion 
of  the  proceedings  is  constitutional. 


FLORIDA  The  constitution  requires  that  there  shall 

be  a  jury  trial  in  all  cases  and  that  compensation  must 
be  paid  or  deposited  In  court  in  advance  of  the  taking. 
The  general  condemnation  law  provides  for  a  court 
preference,  for  possession  at  the  institution  of  the 
proceedings  or  sometime  thereafter,  and  that  an  appeal 
shall  not  act  as  a  supersedeas  or  a  stay  of  execution. 


GEORGIA  — —  The  constitution  requires  that  compensation 
be  paid  in  advance  of  the  taking.   The  general  condem- 
nation law  provides  that  possession  may  be  taken  after 
the  payment  or  deposit  of  the  appraisers  award.   It  is 
expressly  stated  that  an  appeal  shall  not  act  as  a 
supersedeas  or  a  stay  of  execution. 


IDAHO  The  constitution  provides  that  compensation 

must  be  paid  in  advance  of  the  taking  and  that  the  right 
to  a  jury  trial  shall  remain  inviolate  or  continue  as 
heretofore.   Since  the  "immediate  possession"  statute 
was  declared  unconstitutional  in  Yellowstone  Pipe  Line 
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Co.  v.  Drummond  it  would  seem  that  possession  may  not  be 
taken  until  the  proceedings  are  completed  and  the  judg- 
ment is  satisfied.  The  Idaho  Supreme  Court  held  uncon- 
stitutional the  "immediate  possession"  statute  on  the 
ground  that  it  was  a  denial  of  due  process  of  law  to 
permit  the  condemnor  to  determine  the  amount  of  the 
deposit.  Prior  to  the  change  in  the  statute  a  board  of 
commissioners  could  fix  the  amount  required  to  be 
deposited  before  possession  could  be  taken. 


ILLINOIS  The  constitution  contains  two  provisions 

relative  to  jury  trials:   jury  trial  except  when  the 
State  is  the  condemnor  and  jury  trial  when  condemnation 
is  for  a  corporation  other  than  a  municipal  corporation. 
Pursuant  to  the  general  condemnation  law,  possession  may 
be  taken  at  the  institution  of  the  proceedings  or  some- 
time thereafter,  and  also  an  appeal  shall  not  act  as  a 
supersedeas  or  a  stay  of  execution.   The  supreme  court 
has  upheld  the  constitutionality  of  the  new  "quick 
taking"  statute. 


INDIANA  The  constitution  provides  that,  except 

when  the  taking  is  by  the  State, compensation  must  be 
paid  in  advance  of  the  taking.   The  constitution  also 
contains  a  section  which  provides  that  the  right  to 
a  jury  trial  shall  remain  inviolate  or  continue  as 
heretofore.   The  general  condemnation  law  provides  that 
possession  may  be  taken  upon  the  payment  or  deposit  of 
the  appraisers  *  award.  The  Indiana  statutes  also 
provide  that  an  appeal  shall  not  act  as  a  supersedeas 
or  a  stay  of  execution  and  also  grant  a  court  preference 
to  condemnation  proceedings  brought  for  conventional 
State  and  controlled  access  highways.   The  general 
condemnation  law  has  been  interpreted  by  the  Indiana 
Supreme  Court  as  permitting  the  property  owner  to 
withdraw  the  amount  deposited.   However,  as  a  condition 
to  such  withdrawal  he  must  waive  any  exceptions  he  may 
have  to  the  amount  awarded  by  the  appraisers. 


IOWA  The  constitution  provides  that  compensation 

must  be  paid  or  secured  in  advance  of  the  taking  and 
that  there  shall  be  a  jury  trial  in  all  cases. 
Possession  may  be  taken,  according  to  the  Iowa  Code, 
upon  the  payment  or  deposit  of  the  appraisers*  award. 

KANSAS  The  constitution  provides  that  compensation 

must  be  paid  or  deposited  in  advance  of  the  taking  and 
that  the  right  to  a  jury  trial  shall  remain  inviolate  or 
continue  as  heretofore.   The  general  condemnation  law 
permits  the  entry  into  possession  upon  the  payment  or 
deposit  of  the  appraisers7  award. 
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KENTUCKY  The  constitution  requires  that  compensation 

must  be  paid  in  advance  of  the  taking  and  that  in  the 
event  the  condemnor  is  a  municipal  or  other  corporation 
it  must  be  paid  or  secured  in  advance  of  the  taking. 
A  trial  by  jury  is  required  in  all  cases  except  when 
the  condemnor  is  the  State.   The  general  condemnation 
law  grants  a  court  preference. to  condemnation  proceedings. 
Proceedings  brought  by  local  units  of  government  and  for 
controlled  access  highways  are  afforded  a  preference  in 
court.   In  accordance  xvith  the  condemnation  law,  posses- 
sion may  be  taken  upon  the  payment  or  deposit  of  the 
appraisers'  award  and  appellate  proceedings  shall  not 
act  as  a  supersedeas  or  a  stay  of  execution. 


LOUISIANA  The  constitution  provides  that  compensation 

must  be  paid  or  deposited  in  court  in  advance  of  the 
taking.   The  general  condemnation  statute  grants  a  court 
preference  to  condemnation  proceedings,  and  the  highway 
code  establishes  a  procedure  whereby  the  state  highway 
department  may  enter  Into  possession  at  the  inception 
of  the  proceedings  or  sometime  thereafter.  Appellate 
proceedings  shall  not  act  as  a  supersedeas  or  stay  of 
execution. 

MAINE  The  constitution  provides  that  the  right  to  a 

jury  trial  shall  remain  inviolate  or  continue  as  hereto- 
fore.  The  administrative  method  of  condemnation  is  used, 
thus  permitting  possession  at  an  early  stage  of  the  pro- 
ceedings. 


MARYLAND  The  constitution  provides  that  compensation 

must  be  paid  or  deposited  in  advance  of  the  taking  and 
that  there  shall  be  a  jury  trial  in  all  cases.   The 
general  condemnation  law  grants  a  court  preference  to 
condemnation  proceedings.  Pursuant  to  the  highway  code, 
possession  may  be  taken  prior  to  the  commencement  of  the 
proceedings.  The  State  may  remain  in  possession  pending 
conclusion  of  appellate  proceedings. 


MASSACHUSETTS  The  constitution  provides  that  the 

right  to  a  jury  trial  shall  remain  inviolate  or  continue 
as  heretofore.   The  administrative  method  is  followed, 
and  the  statute  provides  for  a  court  preference  to 
condemnation  proceedings. 


MICHIGAN  — ■-  The  constitution  requires  that  compensation 
be  paid  or  secured  in  advance  of  the  taking  and  that 
there  shall  be  a  jury  trial  in  all  cases  except  when  the 
State  is  the  condemnor.   Pursuant  to  statute,  possession 
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may  be  taken  prior  to  the  Institution  of  condemnation 
proceedings. 


MINNESOTA , The  constitution  provides  that  compensation 

shall  be  paid  or  secured  in  advance  of  taking  and  that 
the  right  to  a  jury  trial  shall  remain  inviolate  or 
continue  as  heretofore.   Possession  may  be  taken  at  the 
inception  of  the  proceedings  or  sometime  thereafter  and 
the  condemnor  may  remain  in  possession  pending  the  con- 
clusion of  appellate  proceedings. 


MISSISSIPPI  — -  The  constitution  requires  that  compensa- 
tion  be  paid  in  advance  of  the  taking  and  also  that  the 
right  to  a  jury  trial  shall  remain  inviolate  or  continue 
as  heretofore.  Court  preferences  are  given  to  condem- 
nation proceedings  brought  for  both  conventional  State 
highways  and  controlled  access  facilities.   Possession 
may  be  taken  once  the  appraisers  have  made  an  award, 
and  appellate  proceedings  are  not  to  act  as  a  supersedeas 
or  stay  of  execution.  The  constitutional  provision 
requiring  actual  payment  of  compensation  before  posses- 
sion may  be  taken  has  been  interpreted  by  the  Mississippi 
Supreme  Court  as  not  applying  to  the  State  or  its  polit- 
ical subdivisions.  Based  upon  this  construction  of  the 
constitution,  the  general  condemnation  law  has  been  held 
to  not  require  the  payment  or  deposit  of  the  appraisers* 
award  before  possession  may  be  taken.   It  is  sufficient ■ 
if  the  appraisers  have  fixed  the  amount. 


MISSOURI  The  constitution  requires  that  compensation 

be  paid  or  deposited  in  advance  of  taking  and  that  there 
shall  be  a  jury  trial  in  all  cases.  Condemnation  pro- 
ceedings brought  for  county  roads  are  expressly  granted 
a  court  preference.   Upon  the  payment  or  deposit  of  the 
appraisers1  award  possession  may  be  taken. 


MONTANA  The  'constitution  requires  that  compensation 

be  paid  or  deposited  in  advance  of  the  taking.   The 
general  condemnation  law  provides  that  possession  may 
be  taken  upon  the  payment  or  deposit  of  the  appraisers' 
award  and  that  once  in  possession  the  condemnor  may 
remain  in  possession  during  the  pendency  of  appellate 
proceedings.  The  Montana  Supreme  Court  has  decided 
that  it  is  within  the  discretion  of  the  court  to  require, 
in  addition  to  deposit  of  the  amount  awarded,  a  bond  in 
a  sum  to  be  fixed  by  the  court. 


NEBRASKA  The  constitution  provides  that  the  right 

to  a  jury  trial  shall  remain  inviolate  or  continue  as 
heretofore.   Pursuant  to  the  general  condemnation  law, 
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upon  the  payment  or  deposit  of  the  appraisers'  award 
the  condemnor  may  enter  into  possession. 


NEVADA  — -  The  constitution  provides  that  compensation 
must  be  paid  or  secured  in  advance  of  taking  and  that 
the  right  to  a  jury  trial  shall  remain  inviolate  or 
continue  as  heretofore.   Possession  may  be  taken  upon 
the  institution  of  the  proceedings  or  sometime  there- 
after, and  once  in  possession  the  condemnor  may  remain 
as  such  or  enter  into  possession  during  appellate  pro- 
ceedings Upon  payment  into  court  the  amount  of  the 
judgment.  An  old  case  sustains  the  procedure  of  permit- 
ting the  condemnor  to  enter  into  possession  prior  to  the 
final  ascertainment  of  compensation. 

NEW  HAMPSHIRE  The  constitution  provides  that  the 

right  to  a  jury  trial  shall  remain  inviolate  or  continue 
as  heretofore.   In  accordance  with  provisions  found  in 
the  highway  code,  possession  may  be  taken  upon  payment 
or  deposit  of  the  amount  awarded  by  the  appraisers. 

NEW  JERSEY  The  constitution  requires  that  compen- 

sation  be  paid  in  advance  of  the  taking  and  that  the 
right  to  a  jury  trial  shall  remain  inviolate  or  continue 
as  heretofore.   The  general  condemnation  statute  has 
been  Interpreted  as  permitting  possession  prior  to  or 
at  the  inception  of  the  proceedings,  and  an  appeal  does 
not  act  as  a  supersedeas  or  a  stay  of  execution. 
Certain  designated  special  authorities  may  take  posses- 
sion at  the  institution  of  the  proceedings  or  sometime 
thereafter. 


NEW  MEXICO  Possession  may  be  taken  upon  the  insti- 
tution of  the  proceedings  or  sometime  thereafter.  A 
court  preference  is  granted  to  condemnation  proceedings 
brought  for  controlled  access  highways.   The  condemnor 
is  permitted  to  remain  in  possession  during  the  pendency 
of  appellate  proceedings. 


NEW  YORK  The  constitution  provides  that  there  shall 

be  a  jury- trial  except  when  the  State  is  the  condemnor. 
The  administrative  method  of  condemnation  is  established 
for  the  State  highway  department.   Pursuant  to  judicial 
decision,  the  landowner  has  two  years  from  the  date  he 
is  notified  of  the  appropriation  of  his  property  to  file 
a  claim  for  compensation.   In  other  cases  possession 
may  be  taken  at  the  inception  of  the  proceedings  or 
sometime  thereafter.   A  court  preference  Is  granted  to 
proceedings  Instituted  by  certain  local  units  of  govern- 
ment. 
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NORTH  CAROLINA  — .  The  constitution  provides  that  the 
right  to  a  jury  trial  shall  remain  inviolate  or  continue 
as  heretofore.  The  highway  code  provides  that  posses- 
sion may  be  taken  prior  to  the  commencement  of  the  pro- 
ceedings.  The  procedure  set  forth  in  the  highway  code 
for  the  condemnation  of  property  has  been  construed  as 
not  requiring  a  payment,  tender  or  deposit  of  money  as 
a  condition  precedent  to  the  entry  into  possession. 
The  special  public  works  eminent  domain  law  grants  a 
court  preference  over  other  civil  cases. 


NORTH  DAKOTA  —  A  jury  trial  is  required  by  the  consti- 
tution  in  all  cases.   The  constitution  provides  that  if 
the  State  or  any  of  its  departments,  agencies  or  polit- 
ical subdivisions  makes  an  offer  to  purchase  and  deposits 
the i amount  of  the  offer  in  court  the  condemnor  may  take 
possession  prior  to  the  commencement  of  court  proceedings, 
The  need  for  the  1957  amendment  to  Art.  I,  Sec.  14  was 
created  by  a  decision  of  the  North  Dakota  Supreme  Court 
which  had  declared  unconstitutional  a  provision  of  the 
highway  code  permitting  the  condemnor  to  enter  into 
possession  pending  a  trial  in  the  district  court. 


OHIO The  constitution  requires  that  c'ompensation  be 

paid  or  deposited  in  advance  of  taking  and  that  there 
be  a  jury  trial  in  all  cases.   The  administrative  method 
is  used  in  Ohio,  thus  permitting  possession  at  the 
inception  of  the  proceedings.  Additionally,  an  appeal 
shall  not  act  as  a  supersedeas  or  a  stay  of  execution, 
and  a  court  preference  is  granted  to  condemnation  pro- 
ceedings brought  for  controlled  access-  facilities. 


OKLAHOMA  The  constitution  requires  that  compensation 

be  paid  or  deposited  in  advance  of  taking  and  that  there 
shall  be  a  jury  trial  in  all  cases.   Possession  may  be 
taken  upon  the  payment  or  deposit  in  court  of  the  amount 
awarded  by  the  appraisers.  An  appeal  does  not  act  as  a 
supersedeas  or  a-  stay  of  execution. 


OREGON  The  constitution  contains  a  provision,  not 

applicable  to  the  State,  requiring  compensation  to  be 
paid  in  advance  of  taking,  and  also  a  provision  appli- 
cable to  corporations  requiring  that  compensation  must 
be  paid  or  secured  in  advance  of  taking.   Possession 
may  be  taken  at  the  inception  of  the  proceedings  or 
sometime  thereafter  and  appellate  proceedings  do  not 
act  as  a  supersedeas  or  a  stay  of  execution.  A  court 
preference  is  afforded  condemnation  proceedings  brought 
by  local  units  of  government. 
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PENNSYLVANIA .  The  constitution  requires  that  compen- 
sation be  paid  or  secured  in  advance  of  taking.   There 
is  a  combined  administrative  and  judicial  procedure 
which  permits  the  condemnor  to  enter  into  possession 
prior  to  commencement  of  the  court  proceedings. 


RHODE  ISLAND  The  constitution  provides  that  the 

right  to  a  jury  trial  is  inviolate  or  shall  continue  as 
heretofore.  The  administrative  method  of  condemnation 
is  used,  permitting  the  entry  into  possession  at  an 
early  stage.  A  court  preference  is  granted  to  pro- 
ceedings brought  by  the  Rhode  Island "Turnpike  and 
Bridge  Authority. 


SOUTH  CAROLINA  —  The  constitution  provides  that 
compensation  must  be  paid  in  advance  of  the  taking, 
but  in  the  event  the  condemnor  is  a  corporation 
compensation  must  be  paid  or  deposited  in  advance  of 
the  taking.   The  South  Carolina  Supreme  Court  has 
interpreted  the  constitution  as  not  requiring  the 
payment  of  compensation  prior  to  the  entry  into  posses- 
sion.  A  jury  trial  is  required  in  all  cases.   Posses- 
sion may  be  taken  upon  the  payment  or  deposit  of  the 
amount  awarded  by  the  appraisers.  A  court  preference 
is  granted  to  proceedings  brought  by  the  State,  county 
or  local  units  of  government.   The  special  public  works 
eminent  domain  law  grants  a  preference  over  other  civil 


SOUTH  DAKOTA  —  The  constitution  requires  that  compen- 
sation be  paid  in  advance  of  the  taking,  but  in  the 
event  a  municipal  corporation  is  the  condemnor  it  must 
be  paid  or  secured  in  advance  of  the  taking.  A  jury 
trial  is  required  in  all  cases.   Possession  is  permitted 
at  the  completion  of  the  proceedings  and  after  judgment 
is  paid,  but  an  appeal  does  not  act  as  a  supersedeas 
or  stay  of  execution.  Condemnation  proceedings  brought 
for  controlled  access  facilities  are  granted  a  court 
preference. 


TENNESSEE  The  constitution  provides  that  the  right 

to  a  jury  trial  shall  remain  inviolate  or  continue  as 
heretofore.  Possession  may  be  taken  at  the  inception 
of  the  proceedings  or  sometime  thereafter  and  the 
condemnor  may  continue  in  possession  during  the  pendancy 
of  appellate  proceedings.   A  court  preference  is  granted 
to  proceedings  brought  for  county  roads.   The  State 
supreme  court  has  held  that  once  possession  is  taken 
the  condemnor  is  barred  from  abandoning  the  proceedings. 
The  constitutionality  of  permitting  the  condemnor  to 
take  possession  prior  to  conclusion  of  the  case  was 
upheld  in  a  case  which  antedated  the  present  statute. 
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TEXAS  — —  The  constitution  provides  that,  except  when 
the  State  is  the  condemnor,  compensation  must  be  paid 
or  deposited  in  advance  of  taking  and  that  the  right 
to  a  jury  trial  shall  remain  inviolate  or  continue  as 
heretofore,  but  by  statute  the  State  is  required  to 
pay  before  taking  possession.  A  taking  for  a  county 
road  has  been  interpreted  by  the  courts  as  a  taking  by 
the  State.  Possession  may  be  taken  upon  the  payment 
or  deposit  of  the  appraisers  award;  appellate  proceedings 
do  not  act  as  a  supersedeas  or  a  stay  of  execution.  The 
Supreme  Court,  in  1954,  decided  that  the  property  owner 
is  entitled  to  withdraw  the  amount  deposited  and  prosecute 
his  claim. 


UTAH  Possession  may  be  taken  at  the  inception  of  the 

proceedings  or  sometime  thereafter  and  the  condemnor  may 
continue  in  possession  or  take  possession  pending  an 
appeal  upon  the  payment  of  the  judgment.   The  "immediate 
possession"  statute  has  been  interpreted  by  the  highest 
State  court  as  requiring  the  payment  of  interest  at  the 
rate  of  6  percent  on  the  difference,  if  any,  between 
the  deposit  and  final  award.  Pursuant  to  judicial 
construction,  dismissal  of  the  proceedings  is  prohibited 
once  possession  is  taken. 

VERMONT . The  constitution  provides  that  the  right 

to  a  jury  trial  shall  remain  inviolate  or  continue  as 
heretofore.  Two  hearings  are  required  by  the  condem- 
nation procedure:  the  first  concerning  necessity  and 
the  second  compensation.  If  an  appeal  is  taken  from 
the  first  hearing,  all  proceedings  are  stayed.  After 
the  completion  of  both  hearings  and  upon  the  deposit 
of  the  amount  awarded  by  the  State  highway  board, 
possession  may  be  taken.   Possession  would  occur  prior 
to  a  jury  trial  of  the  question  of  compensation.  A 
court  preference  is  given  proceedings  brought  to  condemn 
property  for  controlled  access  highways. 

VIRGINIA  The  constitution  provides  that  the  right 

to  a  jury  trial  shall  remain  inviolate  or  continue  as 
heretofore.  Possession  may  be  taken  prior  to  the 
inception  of  the  condemnation  proceedings.  Both  the 
United  States  Supreme  Court  and  the  highest  State  court 
have  upheld  the  constitutionality  of  the  former 
procedure  whereby  the  condemnor  takes  possession  prior 
to  the  commencement  of  judicial  proceedings.   The  new 
statute  is  similar  to  the  old  law. 


WASHINGTON  The  constitution  requires  that  compen- 

sation  be  paid  or  deposited  in  advance  of  the  taking 
and  that  when  the  condemnor  is  a  corporation  other  than 
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a  municipal  corporation  there  shall  be  a  jury  trial. 
The  "immediate  possession"  statute  was  declared  uncon- 
stitutional in  State  v.  Yelle;  thus  it  would  seem  that 
possession  cannot  be  taken  until  the  completion  of  the 
proceedings.  Condemnation  proceedings  brought  for 
controlled  access  facilities  are  given  a  court 
preference.  There  is  a  statute  which  provides  that  an 
appeal  shall  not  act  as  a  supersedeas  or  a  stay  of 
execution.   The  Washington  Supreme  Court  has  interpreted 
the  State  constitutional  requirement  of  the  payment  or 
deposit  of  compensation  in  advance  of  possession  as 
requiring  a  judicial  determination  of  compensation. 
To  the  extent  that  a  provision  in  the  condemnation  law 
purported  to  allow  possession  prior  to  a  trial  of  the 
question  of  compensation,  it  was  declared  unconstitu- 
tional.  In  another  important  case  the  court  decided 
that  the  State  is  prohibited  from  depositing  in  court 
the  amount  awarded  by  the  jury  taking  possession  there- 
after and  appealing  the  jury*s  decision. 

WEST  VIRGINIA  —  The  constitution  provides  that  compen- 
sation must  be  paid  or  secured  in  advance  of  the  taking 
arid  that  there ;  shall  be  a.  jury  trial  in  all  cases. 
Possession  may  be  /'taken  at  the  inception  of  the  proceed- 
ings or  sometime  thereafter,  and  the  condemnor  may  con- 
tinue in  possession  pending  the  conclusion  of  appellate 
proceedings.   The  State  supreme  court  has  held  consti- 
tutional the  procedure  whereby  the  condemnor  takes 
possession  prior  to  the  final  ascertainment  of  compen- 
sation. 

WISCONSIN  The  constitution  provides  that  the  right 

to  a  jury  trial  shall  remain  inviolate  or  continue  as 
heretofore.  The  administrative  method  is  used,  thus 
•permitting  possession  at  an  early  stage  of  the  proceed- 
ings. 


WYOMING  The  constitution  provides  that  the  right  to 

a  jury  trial  shall  remain  inviolate  or  continue  as  here- 
tofore. The  State  is  permitted  to  take  possession  at 
the  inception  of  the  proceedings  or  sometime  thereafter, 
whereas  the  county  must  first  pay  or  deposit  the  amount 
awarded  by  the  appraisers. 


ALASKA,  DISTRICT  OF  COLUMBIA,  HAWAII  AND  PUERTO  RICO  — 
Possession  may  be  taken  in  these  four  jurisdictions  at 
the  inception  of  the  proceedings  or  sometime  thereafter. 
A  condemnor  in  Alaska  and  Hawaii  may  continue  in  posses- 
sion or  take  possession  pending  appeal  upon  paying  or 
depositing  in  court  the  amount  of  the  judgment.   In  the 
District  of  Columbia  and  Puerto  Rico  an  appeal  does  not 
act  as  a  supersedeas  or  a  stay  of  execution. 

-60- 


FART  V 

A  REVIEW  OF  STATE  CONSTITUTIONAL 
PROVISIONS  RELATIVE  TO  EMINENT  DOMAIN 

Part  V  reveiws  the  constitutional  provisions  of 
each  state  which  pertain  to  the  right  of  eminent  domain. 
The  purpose  of  this  review  Is  to  ascertain  whether  or 
not  those  constitutional  provisions  stipulate  at  what 
time  compensation  must  be  made  for  property  condemned, 
and  if  so,  at  what  time. 

Underlying  this  purpose  is  the  desire  to  find  those 
states  whose  constitutional  provisions  relating  to 
eminent  domain  are  either  the  same  as,  or  have  the  same 
effect  as,  Montana's  Article  III,  Section  14.   Where  a 
particular  state  does  have  such  a  similar  constitutional 
provision,  its  eminent  domain  statutes  and,  in  some  in- 
stances case  law,  have  been  examined  to  determine  at  what 
time  and  in  what  manner  compensation  is  actually  paid. 
In  addition,  the  provisions  are  then  compared  to  the 
constitution  and  statutes  of  Montana  as  they  currently 
exist.  Where,  however,  the  constitutional  provision  of 
a  particular  state  either  states  no  time  at  which  com- 
pensation must  be  paid  or  is  worded  so  generally  as  to 
be  completely  dissimilar  from  Montana's,  then  that  fact 
Is  noted  and  no  further  consideration  of  that  state's  law 
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is  made. 

It  should  be  noted  that  this  review  does  not 
consider  the  states  of  Pennsylvania  and  Georgia. 
Since  Part  V  is  taken  entirely  from  primary  source 
material,  i.e.,  the  statutes  and  constitutions 
themselves,  reference  to  the  provisions  of  Pennsyl- 
vania and  Georgia  can  only  be  found  in  other  Parts 
of  this  report.   (Part  IV  is  helpful  here,  but  it 
is  secondary  source  material.)  Unfortunately,  this 
was  necessary  because  the  Montana  State  Law  Library 
does  not  contain  up-to-date  codes  or  statutes  for 
those  states. 

Special  attention  is  invited  to  the  material 
contained  herein  for  the  states  of  Montana,  California, 
Arizona,  Washington  and  Idaho.   The  California  con- 
stitutional provision  differs  from  Montana's,  but 
further  consideration  of  its  recently  enacted  statutes 
is  made  for  their  interest.   Arizona,  on  the  other 
hand,  has  a  constitutional  provision  which  is  essen- 
tially the  same  as  Montana's.   At  the  same  time,  it 
has  statutory  law  differing  greatly  from  Montana's  and 
which,  in  the  opinion  of  the  authors  of  this  Report, 
should  be  used  as  a  guide  to  replace  and  revise  certain 
Montana  statutes.   This  suggested  legislation  may  be 
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found  in  Fart  VII  of  this  report.   An  examination  of 
the  situations  in  and  the  law  of  Washington  and  Idaho, 
when  compared  with  Arizona,  readily  indicates  the 
"mistakes"  those  states  made. 
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ALABAMA 

A.  CONSTITUTIONAL  PROVISION: 

Article  I,  sec.  23.   That  the  exercise 
of  the  right  of  eminent  domain  shall  never 
-  be  abridged  nor  so  construed  as  to  prevent 
the  legislature  from  taking  the  property  and 
franchises  of  incorporated  companies,  and  sub- 
jecting them  to  public  use  in  the  same  manner 
in  which  the  property  and  franchises  of  in- 
dividuals are  taken  and  subjected;  but  pri- 
vate property  shall  not  be  taken  for,  or 
applied  to  public  use,  unless  .just  compen- 
sation be  first  made  therefor;  nor  shall  pri- 
vate property  be  taken  for  private  use,  or 
for  the  use  of  corporations,  other  than 
municipal,  without  the  consent  of  the  owner; 
provided,  however,  the  legislature  may  by  law 
secure  to  persons  or  corporations  the  right 
of  way  over  the  lands  of  other  persons  or 
corporations,  and  by  general  laws  provide 
for  and  regulate  the  exercise  by  persons  and 
corporations  of  the  rights  herein  reserved; 
but  just  compensation  shall,  in  all  cases, 
be  first  made  to  the  owner;  and,  provided, 
that  the  right  of  eminent  domain  shall  not  be 
so  construed  as  to  allow  taxation  or  forced 
subscription  for  the  benefit  of  railroads  or 
any  other  kind  of  corporations  other  than 
municipal,  or  for  the  benefit  of  any  indivi- 
dual or  association.   (Emphasis  added.) 

B.  COMMENT ; 

Note  the  portions  of  the  Alabama  constitutional  provision 
underscored  above,  which  provide  that  just  compensation  must 
be  first  made  before  the  condemned  property  is  taken.  Two 
early  Alabama  cases,  which  remain  the  law  today,  substantiate 
this  position  even  as  applied  when  the  state  is  the  condemnor, 
Middleton  v.  St.  Louis,  etc.,  R.  Co.,  228  Ala.  323,  153  So. 
256,  1934,  held  that  unless  payment  is  waived,  compensation 
for  private  property  taken  for,  or  applied  to,  public  use  is 
to  be  made  before  or  at  the  time  of  the  taking.   Smith  v.  Inge, 
80  Ala.  283  (this  case  can  not  be  found  in  the  Southern  Reporter 
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since  the  Southern  Reporter  only  started  including  Alabama 
cases  with  $0  Ala.  433),  1335,  further  held  that  the  neces- 
sity of  payment  before  or  at  the  time  of  the  taking  applied 
to  the  state  itself. 

Since  Alabama  does  use  the  assessment  commissioner  system, 
as  provided  for  in  Code  of  Ala.,  Tit.  19,  section  11,  it  appears 
that  possession  cannot  be  had  by  the  condemnor  until  payment 
of  the  amount  of  just  compensation  as  determined  by  the  commission 
is  paid  into  court.  Thus,  Alabama* s  system  is  essentially  the 
same  as  Montana* s  and  provides  no  useful  information  for  the 
purpose  of  this  compilation. 


-65- 


ALASKA 

A.  CONSTITUTIONAL  PROVISION: 

Article  I,  Sec.  18.   Eminent  domain:  Private 
property  shall  not  be  taken  or  damaged  for  public 
use  without  just  compensation. 

B.  COMMENT: 

The  above  provision  differs  from  Article  III,  Sec. 
14  of  the  Montana  Constitution  in  that  it  does  not  state 
that  the  just  compensation  must  be  made  before  the 
taking  or  damaging.   Therefore,  the  above  provision  is 
much  broader  than  the  comparable  Montana  provision,  and 
for  the  purposes  of  this  report  it  would  be  meaningless 
to  examine  the  applicable  Alaskan  code  sections. 
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A.  CONSTITUTIONAL  PROVISION: 

Article  2,  Sec.  17.  Eminent  domain;  just 
compensation  for  private  property  taken;  public 
use' as  a  judicial  question:  Private  property 
shall  not  be  taken  for  private  use,  except  for 
private  ways  of  necessity,  and  for  drains,  flumes, 
or  ditches,  on  or  across  the  lands  of  others  for 
mining,  agricultural,  domestic,  or  sanitary 
purposes.  No  private  property  shall  be  taken  or 
damaged  for  public  or  private  use  without  just 
compensation  having  first  been  made,  or  paid  into 
court  for  the  owner,  and  no  right  of  way  shall  be 
appropriated  to  the  use  of  any  corporation  other 
than  municipal,  until  full  compensation  therefor 
be  first  made  in  money,  or  ascertained  and  paid 
into  court  for  the  owner,  irrespective  of  any 
benefit  from  any  improvement  proposed  by  such 
corporation,  which  compensation  shall  be  ascer- 
tained by  a  jury,  unless  a  jury  be  waived  as  in 
other  civil  cases  in  courts  of  record,  in  the 
manner  prescribed  by  law.  Whenever  an  attempt  is 
made  to  take  private  property  for  a  use  alleged  to 
be  public,  the  question  whether  the  contemplated  use 
be  really  public  shall  be  a  judicial  question,  and 
determined  as  such  without  regard  to  any  legislative 
assertion  that  the  use  is  public.   (Emphasis  added.) 

B.  COMMENT: 

The  above  provision  is  in  essence  identical  to 
Article  III,  Sec.  14  of  the  Montana  Constitution,  as  the 
basic  proposition  that  "Private  property  shall  not  be 
taken  or  damaged  for  public  use  without  just  compensa- 
tion having  been  first  made  to  or  paid  into  court  for  the 
owner"  appears  in  the  above  provision  with  but  one 
qualification.  By  virtue  of  the  above  provision, 
Arizona  can  allow  condemnation  for  private  use  in  limited 
situations.  But,  this  qualification  does  not  prevent  or 
make  useless  a  comparison  of  the  cendemnation  procedures 
of  the  two  states,  as  the  mention  of  private  use  has  no 
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bearing  on  condemnation  for  public  use.  Also,  as  will 
be  observed  in  examining  the  Arizona  condemnation 
statutes,  the  constitutional  provision  as  to  private 
use  does  not  alter  the  procedure  governing  condemnation 
for  public  use. 

It  will  also  be  noted  that  the  clause  pertaining  to 
the  ascertainment  of  compensation  by  a  jury,  unless  such 
be  waived,  prior  to  the  appropriation  of  a  right  of  way 
by  a  private  corporation  does  not  prevent  early  possession 
by  a  municiple  corporation,  but  does  prevent  early  posses- 
sion in  favor  of  a  private  corporation.  Bugbee  v. 
Superior  Court  of  Arizona  in  and  for  Maricopa  County.  34 
Ariz.  3d,   267  Pac.  420  (1928).  The  Bugbee  case.  also, 
stated  that  the  state  and  its  agencies  are  included  in 
the  term  municipal  corporation. 
C.   APPLICABLE  STATUTE: 

Arizona  Revised  Statutes,  1956,  Sec.  12-1116. 
Action  for  condemnation;  possession;  money  deposit. 

(a)  All  actions  for  condemnation  shall  be 
brought  as  other  civil  actions  in  the  superior 
court  of  the  county  in  which  the  property  is 
located.  The  plaintiff  may,  at  the  time  of  filing 
the  complaint,  or  at  any  time  thereafter,  make 
application  to  the  court  for  an  order  permitting 
him  to  take  possession  of,  and  use  the  property 
sought  to  be  condemned  for  the  purpose  prayed  for. 

(b)  Upon  filing  the  application,  a  time  for 
hearing  it  shall  be  fixed,  and  notice  thereof 
served  upon  the  parties  in  interest  by  personal 
service  within  the  state,  or  by  publication  if 
without  the  state,  in  such  manner  as  the  court 
directs. 

(c)  On  the  day  of  the  hearing,  if  it 
appears  that  the  use  for  which  the  property  is 
sought  to  be  condemned  is  a  necessary  use,  the 
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court  shall  receive  evidence  as  to  the  probable 
damages  to  each  owner,  possessor  or  person 
having  an  interest  in  each  parcel  of  land  sought 
to  be  condemned,  and  may  direct  that  upon  a 
deposit  of  money  in  double  the  amount  of  the 
probable  damages  so  found  to  each  person  in 
interest,  the  plaintiff  shall  be  let  into  the 
possession  and  full  use  of  the  parcels  of  land, 
as  described  in  the  order,  for  the  purposes 
therein  specified. 

(d)  The  money  shall  be  deposited  with 
the  clerk  of  the  court,  and  held  by  him  for  the 
use  and  benefit  of  each  person  having  an  interest 
in  each  parcel  of  land  sought  to  be  condemned, 
subject  to  final  judgment  after  trial  of  the 
action,  and  held  also  as  a  fund  to  pay  any 
further  damages  and  costs  recovered  in  the  pro- 
ceedings, as  well  as  all  damages  sustained  by 
defendant  if  for  any  cause  the  property  is  not 
finally  taken  for  public  use.  The  deposit  of 
the  money  shall  not  discharge  plaintiff  from 
liability  to  maintain  the  fund  in  full,  but  it 
shall  remain  deposited  for  all  accidents, 
defalcations  or  other  contingencies,  as  between 
the  parties  to  the  proceedings,  at  the  risk  of 
plaintiff,  until  the  compensation  or  damage  is 
finally  settled  by  judicial  determination,  and 
the  court  awards  such  part  thereof  as  shall  be 
determined  to  defendant,  or  until  the  clerk  is 
ordered  by  the  court  to  disburse  it.  The  clerk 
of  the  court  shall  be  liable  to  plaintiff  for 
the  deposit,  if  lost  or  abstracted. 

(e)  The  court  may  order  the  money  depos- 
ited in  the  state  treasury,  and  the  state  treasurer 
shall  receive  the  money,  receipt  for  and  safely 
keep  it  in  a  special  fund  to  be  entered  on  his 
books  as  a  condemnation  fund,  and  he  is  liable  to 
plaintiff  for  the  faithful  performance  of  the 
obligation.  The  state  treasurer  shall  disburse 
money  deposited  as  the  court  may  direct. 

(f)  The  parties  may  stipulate  as  to  the 
amount  of  deposit,  or  for  a  bond  from  the  plaintiff 
in  lieu  of  a  deposit.  The  stipulation  or  evidence 
of  such  deposit  shall  not  be  introduced  in  evidence 
or  used  to  the  prejudice  of  any  party  in  interest 
on  the  trial  of  the  action. 
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D.   COMMENT; 

A  close  look  at  the  procedural  aspects  of  the  above 
statute  in  regards  to  early  possession  reveals  that: 
(1)  The  application  for  an  order  permitting  early  posses- 
sion can  be  made  at  the  same  time  the  complaint  is 
filed;  (2)  After  the  court  has  deemed  the  use  necessary 
at  the  necessity  hearing,  it  will  hear  evidence  as  to 
the  probable  damages  to  the  owner  during  the  same 
hearing,  and  may  direct  that  upon  the  plaintiff fs 
depositing  twice  the  amount  the  court  determines  as 
probable  damages  into  court,  the  plaintiff  will  be  let 
into  possession;  (3)  In  lieu  of  having  the  court 
determine  probable  damages,  the  parties  can  stipulate 
the  amount  of  the  plaintiff's  deposit.  Also,  the 
parties  may  agree  that  the  plaintiff  may  post  bond  for 
the  amount  stipulated  by  the  parties  or  determined  by 
the  court,  instead  of  depositing  the  amount  into  court. 

The  original  Arizona  statute  allowing  early 

possession Arizona  Revised  Statutes,  1901,  Sec.  2453—- 

which  was  amended  to  form  the  present  statute,  did  not 
provide  that  the  amount  deposited  would  also  serve  as  a 
fund  to  compensate  the  owner  for  damages  sustained  in 
the  event  the  land  was  not  ultimately  taken  for  public 
use.  For  this  reason,  the  Arizona  Supreme  Court  ruled 
the  original  statute  unconstitutional.  DeHansen  v. 
District  Court  of  Second  Judicial  District,  11  Ariz. 
379,94  Pac.  1125  (1908). 
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"The  exercise  of  the  power  of  eminent  domain 
being  essentially  destructive  of  private  rights, 
subordinating  them  to  the  public  interest,  the 
fundamental  guaranty  of  just  compensation  must 
be  secured  scrupulously.   One  who  is  to  be  de- 
dprived  of  his  property  must  be  secure,  not 
merely  in  payment  of  his  damages  in  the  event 
of  its  permanent  taking,  but  in  compensation 
for  the  loss  resulting  from  the  taking  if  that 
prove  to  be  but  temporary."  DeHansen  v.  District 
Court  of  Second  Judicial  District,  supra. 

Following  the  Arizona  Court Ts  declaration  of  the 
unconstitutionality  of  the  early  possession  statute, 
the  Arizona  legislature  amended  the  statute  to  its 
present  form,  thereby  providing  that  the  amount 
deposited  would  also  serve  as  a  fund  for  any  damages 
sustained  if  the  land  were  not  finally  taken  for  public 
use.   Arizona  Laws,  1909,  Chap.  3  Sec.  1. 

The  constitutionality  of  allowing  the  court  to 
determine  the  probable  damages  to  the  owner,  and  of 
letting  the  plaintiff  into  possession  upon,  paying 
double  the  amount  of  such  probable  damages  into  court 
has  not  been  expressly  ruled  upon  by  the  Arizona  Supreme 
Court.   However,  dicta  in  several  cases  intimates  that 
such  statutory  provisions  are  constitutional. 

In  the  Bugbee  case,  supra,  it  was  held  that  an 

irrigation  district  was  a  municipal  corporation,  and 

therefore  was  entitled  to  be  let  into  early  possession. 

"It  follows  that  paragraph  3030  /"Arizona 
Revised  Statutes,  1956,  Sec.  12-lll6_/  in  author- 
izing the  court  to  let  the  applicant  in  a  con- 
cemnation  proceeding  into  immediate  possession 
and  use  of  property  when  the  applicant  is  an 
irrigation  district  such  as  the  respondent,  does 
not  contravene  Section  17,  Art.  2,  of  the 
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Constitution,  because  such  irrigation  districts 
are  for  such  purposes  municipal  corporations." 
Bugbee  v.  Superior  Court  of  Arizona  in  and  for 
Maricopa  County,  supra. 

In  State  v.  Jay  Six  Cattle  Company,  #5  Ariz.  220, 

335   P. 2d  799  (1959),  the  court  in  upholding  the  state's 

right  to  appeal  the  jury»s  finding  as  to  damages  even 

though  the  state  had  taken  possession  of  the  land  after 

having  paid  the  probable  damages  into  the  lower  court 

stated: 

"It  is  obvious  from  the  provisions  of  the 
Constitution  and  the  laws  of  this  state  that 
private  property  may  not  be  taken  for  public 
use  without  just  compensation  having  first  been 
made  or  paid  into  court  for  the  owner.  The 
portion  of  the  Constitution  quoted  above  is 
mandatory.  From  a  practical  standpoint  it  is 
further  obvious  that  the  State  must  have  the 
authority  to  enter  into  possession  of  the 
property  immediately  instead  of  waiting  one 
or  two  years  for  a  final  judgment  on  appeal  in 
condemnation  proceedings.   The  legislature  there- 
fore in  enacting  Arizona  Revised  Statutes,  1956, 
Sec.  12-1116  ****  provided  for  this  exigency." 
State  v.  Jay  Six  Cattle  Company,  supra. 

E'.   COMMENT: 

It  is  therefor  evident  that  with  the  same  basic 

constitutional  provision  as  Sec.  14  of  Article  III  of 

the  Montana  Constitution,  Arizona  has  provided  a  means 

of  determining  just  compensation  for  the  sole  purpose 

of  allowing  early  possession  without  resort  to  a 

commissioner  system.   It  is  also  evident  in  the  dicta 

of  the  above  cited  Arizona  decisions  that  it  would  be 

possible  for  Montana  to  amend  its  statutory  provisions 

concerning  the  ascertainment  of  compensation  for  the 
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purpose  of  allowing  early  possession  without  violating 
Sec.  14,  Article  III  of  the  Constitution. 

F.  APPLICABLE  STATUTE: 

Arizona  Revised  Statutes,  1956,  Sec.  12-1122. 
Ascertainment  and  assessment  of  value,  damages  and 
benefits!- 

(a. )   The  court  or  jury  shall  ascertain  and 
assess: 

1.  The  value  of  the  property  sought  to  be 
condemned  and  all  improvements  thereon  pertaining 
to  the  realty,  and  of  each  and  every  separate 
estate  or  interest  therein,  and  if  it  consists  of 
different  parcels,  the  value  of  each  parcel  and 
each  estate  or  interest  therein  separately. 

G.  COMMENT: 

By  virtue  of  the  above  provision,  Arizona  has  adop- 
ted the  use  of  a  jury  to  determine  just  compensation. 
The  Arizona  Supreme  Court  has  held  that  Arizona  Revised 
Statutes,  1956,  Sec.  12-111  to  12-1128,  provide  the 
procedure  tc  be  followed  in  condemnation  proceedings 
brought  by  municiple  corporations,  and  for  the  assess- 
ment of  damages  by  a  jury,  or  by  the  court  if  a  jury 
is  waived.  County  of  Maricopa  v.  Anderson,  306  P. 2d 
268  (1957). 
H.    COMMENT: 

It  is  interesting  to  note  that  in  Article  3  of 
Chapter  8  of  the  Arizona  Revised  Statutes,  1956,  the 
Arizona  legislature  has  provided  eminent  domain 
procedure  for  public  works.  While  at  first  blush  it 
would  appear  that  such  procedure  contravenes  that  found 
in  Arizona  Revised  Statutes,  1956,  Sec.  1116,  in  exam- 
ining the  legislative  intent  in  enacting  such  procedure 
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and  the  last  section  in  the  article  it  is  obvious  that 
this  procedure  is  in  no  way  controlling  upon  that  found 
in  Arizona  Revised  Statutes,  1956,  Sec.  1116. 

The  legislative  intent  in  enacting  such  procedure, 
as  found  in  Laws  of  Arizona,  1935,  Chapter  102,  Sec.  2, 
was  to  alleviate  the  employment  problem  in  that  State 
during  the  depression  years  by  the  encouragement  of 
public  works  projects,  and  to  that  end  it  was  necessary 
to  provide  a  method  for  the  expeditious  acquisition  of 
any  lands  necessary  for  such  projects. 

The  last  section  found  in  Article  III,  Chapter  8 
of  the  Arizona  Revised  Statutes,  1956,  is  self-explan- 
atory. Arizona  Revised  Statutes,  1956,  Sec.  12-1162. 
Supplemental  nature  of  article: 

(a)   The  powers  conferred  by  this  article  shall 
be  additional  and  supplemental  to  and  not  in 
substitution  for  the  power  conferred  by  any 
other  law.  No  other  law  pertaining  to  eminent 
domain  is  repealed  by  this  article  in  whole  or 
in  part.   Eminent  domain  may  be  exercised  under 
this  article  even  though  another  law  may  provide 
for  the  exercise  thereof  for  like  purposes,  and 
shall  be  operative  without  regard  to  the  re- 
.  quirements,  restrictions  or  procedural  provi- 
sions of  any  other  law. 

The  code  sections  applicable  to  eminent  domain 
for  public  works,  Arizona  Revised  Statutes,  1956, 
Sections  12-1141  to  12-1162,  in  essence  provide  the 
following: 

(1)   Upon  filing  the  complaint,  the  plaintiff 
(a  federal  or  state  agency)  shall  give  notice  by  pub- 
lication of  the  hearing  to  all  persons  having  an  interest 
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in  the  property.   Unless  the  defendants  make  a  written 
demand  for  a  jury  trial  prior  to  the  date  set  for  the 
hearing,  they  are  deemed  to  have  waived  their  rights  to 
a  jury  trial.  Also,  unless  written  objections  are 
filed  prior  to  the  date  of  the  hearing,  such  objections 
as  to  the  right  of  the  plaintiff  to  take  the  land,  etc., 
are  waived. 

(2)  At  the  hearing,  the  court  appoints  a  special 
master  (anyone  not  having  an  interest  in  the  proceedings) 
to  determine  the  amount  of  compensation  to  be  awarded 

to  the  owners.  The  special  master  then  presides  at  a 
hearing  to  determine  the  amount  of  just  compensation. 

(3)  If  there  are  no  objections  to  the  special 
masterTs  report,  the  court  will  then  enter  final 
judgment  as  to  the  compensation  stated  in  the  master Ts 
report.  If  the  report  is  objected  to,  the  court  can 
affirm,  modify,  or  reject  the  report  after  hearing  and 
determining  all  questions  of  fact  and  law  raised  by 
the  objections.  If  the  report  is  rejected,  the  court 
will  then  appoint  another  special  master. 

(4)  The  procedure  for  letting  the  plaintiff  into 
early  possession  is  much  like  that  covered  under  Arizona 
Revised  Statutes,  1956,  Sec.  12-1116,  with  the  exception 
that  the  amount  of  money  deposited  into  court  need 
merely  equal  the  amount  found  to  be  probable  damages, 
and  need  not  be  double  that  amount. 
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It  is  evident  that  the  public  works  procedure  is  as 
complicated  and  cumbersome  as  Montana ?s  present  commis- 
sioner system,  and  as  it  is  an  alternative  method  of 
determining  compensation,  it  is  recommended  that  such 
method  not  be  considered  for  future  adoption  in  Montana. 
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A.  CONSTITUTIONAL  PROVISION : 

Article  2,  Sec.  22:  Property  rights -- 
Taking  without  just  compensation  prohibited. 
The  right  of  property  is  before  and.  higher 
than  any  constitutional  sanction;  and 
private  property  shall  not  be  taken, 
appropriated  or  damaged  for  public  use, 
without  just  compensation  therefore. 

B.  COMMENT: 

Since  this  constitutional  section  merely  provides  that 
private  property  shall  "not  be  taken,  appropriated  or  damaged 
for  public  use,  without  just  compensation  therefor,"  there  is 
110  constitutional  stipulation  as  to  when  such  just  compensation 
must  be  made.   Therefore,  any  condemnation  proceeding  statutes 
used  in  Arkansas  are  not  so  narrowly  bound  as  are  Montana's. 
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CONSTITUTIONAL  PROVISION: 

Article  I,  Sec.  14:   Eminent  domain; 
just  compensation;  rights  of  way;  reser- 
voirs; payment  of  or  security  for  com- 
pensation; logging  or  lumbering;  rail- 
roads :   Private  property  shall  not  be 
taken  or  damaged  for  public  use  without 
just  compensation  having  first  been  made 
to,  or  paid  into  court  for  the  owner,  and 
no  right  of  way  or  lands  to  be  used  for 
reservoir  purposes  shall  be  appropriated 
to  the  use  of  any  corporation,  except  a 
municipal  corporation  or  a  county  or  the 
state  or  metropolitan  water  district, 
municipal  utility  district,  municipal 
water  district,  drainage,  irrigation, 
levee,  reclamation  or  water  conservation 
district,  or  similar  public  corporation 
until  full  compensation  therefor  be 
first  made  in  money  or  ascertained  and 
paid  into  court  for  the  owner,  irrespective 
of  any  benefits  from  any  improvement 
proposed  by  such  corporation,  which  compen- 
sation shall  be  ascertained  by  a  jury, 
unless  a  jury  be  waived,  as  in  other  civil 
cases  in  a  court  of  record,  as  shall  be 
prescribed  by  law;  provided,  that  in  any 
proceeding  in  eminent  domain  brought  by 
the  State,  or  a  county,  or  a  municipal 
corporation,  or  metropolitan  water  district, 
municipal  utility  district,  municipal  water 
district,  drainage,  irrigation,  levee, 
reclamation  or  water  conservation  district, 
or  similar  public  corporation,  the  afore- 
said State  or  municipality  or  county  or 
public  corporation  or  district  aforesaid 
may  take  immediate  possession  and  use  of 
any  right  of  way  or  lands  to  be  used  for 
reservoir  purposes,  required  for  a  public 
use,  whether  the  fee  thereof  or  an  easement 
therefor  be  sought  upon  first  commencing 
eminent  domain  proceedings  according  to 
law  in  a  court  of  competent  jurisdiction 
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and  thereupon  giving  such  security  in  the 
way  of  money  deposited  as  the  court  in 
which  such  proceedings  are  pending  may 
direct,  and  in  such  amounts  as  the  court 
may  determine  to  be  reasonably  adequate 
to  secure  to  the  owner  of  the  property 
sought  to  be  taken  immediate  payment  of 
just  compensation  for  such  taking  and 
any  damage  incident  thereto,  including 
damages  sustained  by  reason  of  an  ad- 
judication that  there  is  no  necessity 
for  taking  the  property,  as  soon  as 
the  same  can  be  ascertained  according 
to  law.   The  court  may,  upon  motion 
of  any  party  to  said  eminent  domain 
proceedings,  after  such  notice  to  the 
other  parties  as  the  court  may  prescribe, 
alter  the  amount  of  such  security  so 
required  in  such  proceedings.   The 
taking  of  private  property  for  a  railroad 
run  by  steam  or  electric  power  for  log- 
ging or  lumbering  purposes  shall  be 
deemed  a  taking  for  a  public  use,  and 
any  person,  firm,  company  or  corporation 
taking  private  property  under  the  law  of 
eminent  domain  for  such  purposes  shall 
thereupon  and  thereby  become  a  common 
carrier.   (Emphasis  added.) 

B.   COMMENT: 

The  first  twenty-six  words  of  this  California  consti- 
tutional provision  are  exactly  the  same  as  the  complete 
Article  III,  Sec.  14  of  the  Montana  Constitution.   Therefore, 
at  first  blush,  it  would  seem  that  California  was  constitu- 
tionally bound  in  its  eminent  domain  proceedings  much  the 
same  as  is  Montana.   But,  a  further  reading  of  Article  I, 
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Sec.  14  of  the  California  Constitution  indicates  that  such 
is  not  true.   The  subsequent  provisions  of  the  Article  I, 
Sec.  14  (Emphasized  by  underscoring  in  this  compilation) 
readily  show  that  the  State,  in  any  eminent  domain  proceeding 
brought  by  it,  may  take  immediate  possession  and  use  of  any 
right  of  way  upon  giving  "security"  by  depositing  into 
court  such  amounts  of  money  as  the  court  reasonably  deter- 
mines to  be  adequate  to  "secure"  to  the  owner  of  the  pro- 
perty sought  to  be  taken  immediate  payment  of  just  compen- 
sation for  such  taking  and  any  damage  incident  thereto. 

For  these  reasons,  the  California  statutory  provisions 
relative  to  condemnation  proceedings  are  not  bound  so  strictly 
by  a  controlling  constitution  as  are  the  Montana  statutory 
provisions.   The  Montana  Constitution,  Article  III,  Sec. 
14,  does  not  contain  any  provision  for  the  mere  payment  of 
security.   Rather,  the  Montana  Constitution  specifically 
requires  that  just  compensation  be  either  first  made  to,  or 
paid  into  court  for,  the  owner. 

The  provision  of  the  California  Constitution  allowing 
the  deposit  of  security  into  court  was  not  found  in  Article 
I,  Sec.  14  as  it  was  originally  enacted.   Rather,  it  was 
by  virtue  of  the  1918  amendment  to  the  California  Consti- 
tution that  the  provision  giving  the  state,  counties, 
municipal  corporations,  drainage,  irrigation,  levee  and 
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reclamation  districts  the  right  of  immediate  possession 
of  a  right  of  way  upon  giving  security  for  just  compensa- 
tion as  directed  by  the  court  was  added.   By  that  amend- 
ment, the  court  was  also  given  the  power  to  alter  the 
amount  of  security  deposited  into  court. 

C.  COMMENT: 

It  is  apparently  only  by  virtue  of  the  1918  amendment 
to  the  California  Constitution  that  certain  statutes  were 
added  to  the  eminent  domain  section  of  the  California  code 
in  1961.   Parts  of  these  statutes  are  set  out  on  the 
following  pages  onl)>'  for  reason  of  their  interest.   Such 
statutes  could  not  be  constitutionally  enacted  in  Montana 
because  of  the  restrictive  nature  of  Article  III,  Sec.  14 
of  the  Montana  Constitution.   Nevertheless,  they  are  of 
intei-est  because  they  not  only  represent  what  seems  to  be 
desirable  highway  condemnation  legislation,  but  they  are 
also  indicative  of  what  appears  to  be  a  trend  in  highway 
condemnation  law  --  where  allowed  by  the  constitutions  of 
the  various  states . 

D.  CALIFORNIA  STATUTES,  1961  (quoted  in  part:) 

Section  1243.4:   Immediate  possession 
and  use  of  right  of  way  or  lands  for 
reservoir-  purposes.   In  any  proceeding  in 
eminent  domain  brought  by  the  State,  or  a 
county,  or  a  municipal  corporation,  or 
metropolitan  water  district,  municipal 
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water  district,  drainage,  irrigation,  levee, 
reclamation  or  water  conservation  district, 
or  similar  public  corporation,  the  plaintiff 
may  take  immediate  possession  and  use  of 
any  right  of  way,  or  lands  to  be  used  for 
reservoir  purposes,  required  for  a  public 
use,  whether  the  fee  thereof  or  an  easement 
therefor  be  sought,  in  the  manner  and  subject 
to  the  conditions  prescribed  by  law. 

Sec.  1243.5:   Immediate  possession 
and  use  of  property;  security: 

(a)   Security  for  payment  of 
compensation;  amount;  deposit;  application 
for  court  order.   In  any  proceeding  in 
eminent  domain,  if  the  plaintiff  is 
authorized  by  law  to  take  immediate 
possession  of  the  property  sought  to  be 
condemned,  the  plaintiff  may,  at  any 
time  after  the  issuance  of  summons  and 
prior  to  the  entry  of  judgment,  apply 
ex  parte  to  the  court  for  an  order 
determining  the  amount  to  be  deposited 
as  security  for  the  payment  of  the  just 
compensation  which  will  be  made  for  the 
taking  of  the  property  and  any  damage 
incident  thereto.   Such  security  shall 
be  in  the  amount  the  court  determines 
to  be  the  probable  just  compensation 
which  will  be  made  for  the  taking  of 
the  property  and  any  damage  incident 
thereto.   Such  security  shall  be  in 
the  amount. the  court  determines  to 
be  the  probable  just  compensation  which 
will  be  made  for  the  taking  of  the 
property  and  any  damage  incident  thereto. 
After  depositing  the  security,  the 
plaintiff  may,  at  any  time  prior  to 
the . entry  of  judgment,  apply  ex  parte 
to  the  court  for  an  order  authorizing 
it  to  take  immediate  possession  of  and 
to  use  the  property  sought  to  be 
condemned. 

■>v  -k  -k 


( d)   Increase  or  decrease  in  security, 
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At  any  time  after  the  court  has  an 
order  authorizing  immediate  possession, 
the  court  may,  upon  motion  of  any 
party  to  the  eminent  domain  proceeding, 
order  an  increase  or  a  decrease  in  the 
security  that  the  plaintiff  is  required 
to  deposit  pursuant  to  this  section  if 
the  court  determines  that  the  security 
which  should  be  deposited  for  the  taking 
of  the  property  and  any  damage  incident 
thereto  is  different  from  the  amount 
of  the  security  theretofore  deposited. 
Prior  to  judgment,  such  security  may 
not  be  reduced  to  an  amount  less  than 
that  already  withdrawn  pursuant  to 
Section  1243.7. 

*  -!<;    -k 

(e)  Security  as  evidence  in 
trial  of  issue  of  compensation.   The 
amount  required  to  be  deposited  by 
the  plaintiff  and  the  amount  of  such 
deposit  withdrawn  by  the  defendant 
may  not  be  given  in  evidence  or 
referred  to  in  the  trial  of  the 
issue  of  compensation. 

it  ic  "k 

(f)  Right  of  appeal .   The 
plaintiff  shall  not  be  held  to  have 
abandoned  or  waived  the  right  to  appeal 
from  the  judgment  by  taking  possession  of 
the  property  pursuant  to  this  section. 

E.   COMMENT: 

In  California,  no  commission  for  the  assessment  of 
compensation  is  used.   The  significant  feature  of  the  above 
statute  is  that  the  plaintiff  is  allowed  immediate  possession 
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by  depositing  into  court  an  amount  which  acts  as  security 
for  the  just  compensation  which  will  be  made  at  the  con- 
clusion of  the  litigation.   It  is  also  significant  that  the 
court  itself  determines  the  amount  of  the  security  which 
must  be  paid  into  court.   The  amount  is  not  determined  by 
that  asked  for  in  the  defendant's  answer,  nor  by  a  commission 
appointed  by  the  court  or  otherwise. 
F.   CALIFORNIA  STATUTES,  1961: 

Sec.  1243.7.   Withdrawal  of  deposit: 

(a)  Application;  court  order.   At  any 
time  after  money  has  been  deposited  as 
provided  in  Sec.  1243.5,  the  party  whose 
property  or  interest  in  property  is  being 
taken  may  apply  to  the  court,  in  the  manner 
hereinafter  provided,  for  the  withdrawal 

of  all  or  any  portion  of  the  amount  de- 
posited for  his  property  or  property 
interest.   Upon  such  application,  the 
court  shall  order  that  portion  of  the 
amount  applied  for,  which  the  applicant 
is  entitled  to  withdraw  under  the  provisions 
of  this  section,  to  be  paid  to  such  appli- 
cant from  the  money  deposited  in  connection 
with  such  property  or  property  interest. 

(b)  Amount  sought  to  be  withdrawn; 
execution  of  undertakings  by  sureties; 
recovery  of  premiums .   If  the  total  amount 
sought  to  be  withdrawn  prior  to  judgment 
exceeds  the  amount  of  the  original  deposit, 
each  applicant,  before  any  of  such  excess 
is  withdrawn,  shall  file  an  undertaking 
executed  by  two  or  more  sufficient  sureties 
approved  by  the  court  to  the  effect  that  they 
are  bound  to  the  plaintiff  in  double  the 
amount  of  such  excess  for  the  return  of  any 
amount  withdrawn  by  the  applicant  that 
exceeds  the  amount  to  which  the  applicant 
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is  entitled  as  finally  determined  in  the 
eminent  domain  proceeding,  together  with 
legal  interest  from  the  date  of  its  with- 
drawal . 

If  there  is  more  than  one  applicant  and 
the  total  amount  sought  to  be  withdrawn 
exceeds  the  amount  of  the  original  deposit, 
the  applicants,  in  lieu  of  filing  sufficient 
sureties  approved  by  the  court  to  the  effect 
that  they  are  bound  to  the  plaintiff  in 
double  the  amount  of  such  excess  for  the 
return  of  any  amount  withdrawn  by  the 
applicants  that  exceeds  the  amount  to 
which  the  applicants  are  entitled  as 
finally  determined  in  the  eminent  domain 
proceeding  together  with  legal  interest 
from  the  date  of  its  withdrawal. 

If  the  undertaking  required  by  this 
subdivision  is  executed  by  an  admitted 
surety  insurer,  the  undertaking  is 
sufficient  in  amount  if  the  surety  is 
bound  only  to  the  extent  that  the  amount 
sought  to  be  withdrawn  exceeds  the  amount 
originally  deposited. 

The  plaintiff  may  consent  to  an 
undertaking  that  is  less  than  the  amount 
required  under  this  subdivision. 

If  the  undertaking  is  executed  by  an 
admitted  surety  insurer,  the  applicant 
filing  the  undertaking  is  entitled  to  recover 
the  premium  paid  for  the  undertaking,  but  not 
to  exceed  2%   of  the  face  value  of  the  under- 
taking, as  a  part  of  the  recoverable  costs 
in  the  eminent  domain  proceeding. 

(c)  Affidavit;  contents;  service 
of  application.   The  application  shall  be 
made  by  affidavit  wherein  the  applicant  shall 
set  forth  his  interest  in  the  property  and 
request  withdrawal  of  a  stated  amount.   The 
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applicant  shall  serve  a  copy  of  the  appli- 
cation on  the  plaintiff  and  no  withdrawal 
shall  be  made  until  at  least  20  days  after 
such  service  of  the  application,  or  until 
the  time  for  all  objections  has  expired, 
whichever  Is  later. 

(d)  Objections  to  withdrawal.   Within 
the  20 -day  period,  the  plaintiff  may  object 
to  such  withdrawal  by  filing  an  objection 
thereto  in  court  on  the  ground  that  an  un- 
dertaking should  be  filed  or  that  the 
amount  of,  or  the  sureties  upon,  such  an 
undertaking  are  insufficient. 

(e)  Grounds  for  objections;  other 
interested  persons.   Within  the  20 -day 
period,  the  plaintiff  may  object  to  such 
withdrawal  by  filing  an  objection  thereto 
in  court  on  the  grounds  that  other  persons 
are  known  or  believed  to  have  interests 

in  the  property.   In  this  event,  the  plain- 
tiff shall  attempt  to  personally  serve  on 
such  other  persons  a  notice  to  such  per- 
sons that  they  may  appear  within  10  days 
after  such  service  and  object  to  such 
withdrawal  and  that  failure  to  appear  will 
result  in  the  waiver  of  any  right  to  such 
amount  withdrawn  or  further  rights  against 
the  plaintiff  to  the  extent  of  the  sum 
withdrawn.   The  plaintiff  shall  state  in 
such  objections  the  names  and  last  known 
addresses  of  other  persons  known  or 
believed  to  have  an  interest  in  the  prop- 
erty, whether  or  not  it  has  been  able 
to  serve  them  with  such  notice  and  the 
date  of  such  service.   If  the  plaintiff, 
in  its  objection,  reports  to  the  court  that 
it  is  unable  to  personally  serve  persons 
known  or  believed  to  have  interests  in  the 
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property  within  the  20-day  period,  said  money 
shall  not  be  withdrawn  until  that  applicant 
causes  such  personal  service  to  be  made. 

(f)  Hearing  and  determination.   If 
the  persons  so  served  appear  and  object  to 
the  withdrawal,  or  if  the  plaintiff  so 
requests,  the  court  shall  thereupon  hold 
a  hearing  after  notice  thereof,  to  all 
parties  and  shall  determine  the  amounts  to 
be  withdrawn,  if  any,  and  by  whom.   If  the 
court  determines  that  a  party  is  entitled  to 
withdraw  any  portion  of  a  deposit  which 
another  person  claims,  the  court  may  require 
such  party,  before  withdrawing  such  portion, 
to  file  an  undertaking  executed  by  two  or 
more  sufficient  sureties  approved  by  the 
court  to  the  effect  that  they  are  bound  to 
the  adverse  claimant  in  such  amount  as  is 
fixed  by  the  court,  but  not  to  exceed 
double  the  portion  claimed  by  the  adverse 
claimant,  for  the  payment  to  the  person 
entitled  thereto  of  any  amount  withdrawn 
that  exceeds  the  amount  to  which  such 
party  is  entitled  as  finally  determined  in 
the  eminent  domain  proceeding,  together 
with  legal  interest  from  the  date  of  its 
withdrawal.   No  persons  so  served  shall 
have  any  claim  against  the  plaintiff  for 
compensation  for  the  value  of  the  proper- 
ty taken  or  severance  damages  thereto,  or 
otherwise,  to  the  extent  of  the  amount 
withdrawn  by  all  parties;  provided,  the 
plaintiff  shall  remain  liable  for  said 
compensation  to  persons  having  an 
interest  of  record  who  are  not  so  served. 

(g)  Effect  of  withdrawal.   If  withdrawn, 
the  receipt  of  any  such  money  shall  constitute 
a  waiver  by  operation  of  law  of  all  defenses 
in  favor  of  the  person  receiving  such  payment 
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except  his  claim  for  greater  compensation. 
Any  amount  so  paid  to  any  party  shall  be 
credited  upon  the  judgment  in  the  eminent 
domain  proceeding. 

(h)  Withdrawal  of  excess  amounts; 
judgment.   Any  amount  withdrawn  by  any 
party  in  excess  of  the  amount  to  which  he 
is  entitled  as  finally  determined  in  the 
eminent  domain  proceeding  shall  be  paid 
to  the  party  entitled  thereto  together 
with  legal  interest  thereon  from  the 
date  of  its  withdrawal,  and  the  court 
in  which  the  eminent  domain  proceeding 
is  pending  shall  enter  judgment  therefor 
against  the  defendant.   If  the  defendant 
does  not  pay  the  judgment  within  30  days 
after  the  judgment  is  entered,  the  court 
may,  on  motion,  enter  judgment  against 
the  sureties  for  such  amount  together 
with  the  interest  that  may  be  due  there- 
on.  (Formerly  Sec.  1254.7,  added  Stats. 
1957,  c.  2022,  p.  3593,  Sec.  1.   Re- 
numbered Sec.  1243.7  and  amended  Stats. 
1961,  c.  1613,  p.  ---,  Sec.  4.) 

G.   COMMENT  i 

The  above  statute  has  been  here  quoted  merely  to 

show  California's  provision  regarding  the  bonding  of  money 

deposited  in  court  which  is  withdrawn  by  the  defendant.   The 

operation  of  the  above  California  statute  is  self-explanatory. 

It  is  submitted  that  California's  bonding  provision  is  not 

only  more  practicable,  but  also  safer  in  the  manner  in  which 

it  protects  the  plaintiff's  money  so  deposited  than  is  Montana's 

corresponding  statute.   The  pertinent  part  of  the  corresponding 

Montana  statute  is  set  out  on  the  following  page: 
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R.C.M.',  1947,  Sec.  93-9920:   Putting 
plaintiff  in  possession.  .  .  .  and  provided, 
further,  that  the  court  shall  not  order  the 
delivery  to  any  defendant  of  more  than 
seventy-five  (75)  per  cent  of  the  money 
deposited  on  his  account  except  upon  posting 
of  bond  by  such  defendant  equal  to  the  amount 
in  excess  of  seventy-five  (75)  per  cent,  with 
sureties  to  be  approved  by  the  court;. to  re- 
pay to  the  plaintiff  such  amounts  withdrawn 
as  are  in  excess  of  his  final  award  in  the 
proceedings . 
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A.  CONSTITUTIONAL  PROVISION: 

Article  II,  Sec.  15:  Talcing  property 
for  public  use  compensation,  how  as- 
certained. Private  property  shall  not  be 
taken  or  damaged,  for  public  or  private  use, 
without  just  compensation.   Such  compensation 
shall  be  ascertained  by  a  board  of  commissioners, 
of  not  less  than  three  freeholders,  or  by  a 
jury,  when  required  by  the  owner  of  the  proper- 
ty, in  such  manner  as  may  be  prescribed  by  law, 
and  until  the  same  shall  be  paid  to  the  owner, 
or  into  the  court  for  the  owner,  the  property 
shall  not  be  needlessly  disturbed,  or  the 
proprietary  right  of  the  owner  therein  divested; 
and  whenever  an  attempt  is  made  to  take  private 
property  for  a  use  alleged  to  be  public,  the 
question  whether  the  contemplated  use  be  really 
public  shall  be  a  judicial  question,  and  de- 
termined as  such  without  regard  to  any  legisla- 
tive assertion  that  the  use  is  public.   (Emphasis 
added . ) 

B.  COMMENT: 

The  above  provision  is  much  more  restrictive  than 

Section  14  of  Article  III  of  the  Montana  Constitution  in 

that  it  expressly  provides  for  just  compensation  to  be 

determined  by  a  commission  unless  the  property  owner  demands 

a  jury  trial. 

APPLICABLE  STATUTE: 

Colorado  Revised  Statutes,  1953,  Sec.  50-1-6. 

Adjournment  Commission  Compensation  

Defective  Title.   (3).   At  any  stage  of  such  new 
proceedings,  or  of  any  proceedings  under  this 
article,  the  court,  by  rule  in  that  behalf  made, 
may  authorize  the  petitioner,  if  already  in 
possession,  and  if  not  in  possession,  to  take 
possession  of  and  use  said  premises  during  the 
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pendency  and  until  the  final  conclusion  of 
such  proceedings,  and  may  stay  all  actions 
and  proceedings  against  such  petitioner  on 
account  thereof  provided  such  petitioner 
shall  pay  a  sufficient  sum  into  court,  or 
to  the  clerk  thereof,  to  pay  the  compensa- 
tion in  that  behalf  when  ascertained.   The 
court  wherein  any  such  proceedings  are  had 
shall  determine  the  amount  such  petitioner 
shall  be  required  to  pay  or  deposit  pending 
any  such  ascertainment. 

C.  COMMENT; 

It  will  be  noted  that  the  above  statute  allows  the 
plaintiff  to  gain  possession  prior  to  the  filling  of  the 
commissioner's  report,  and  that  the  amount  paid  into 
court  which  allows  such  possession  is  determined  by 
the  court.   The  Colorado  Supreme  Court  has  held  that  the 
statutory  provision  giving  the  Plaintiff  the  right  to 
gain  such  early  possession  by  paying  into  court  an  amount 
determined  by  the  court  is  constitutional.  McClain  v. 
The  People,  9  Colo.  190.  11  Pac.  35  (1386).  As  the 
constitutions  of  Colorado  and  Montana  with  respect  to 
condemnation  are  quite  similar,  with  the  Colorado 
provision  as  to  the  use  of  commissioners  being  the 
only  major  difference,  it  would  be  feasible  for  Montana 
to  allow  compensation  for  the  purpose  of  early  possession 
to  be  determined  bv  the  court. 
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CONNECTICUT 

A.  CONSTITUTIONAL  PROVISION; 

Article  I,  Sec.  11.  The  property  of  no 
person  shall  be  taken  for  public  use,  without 
just  compensation  therefor. 

B.  COMMENT; 

The  condemnation  proceeding  statutes  enacted  under 
such  a  constitutional  provision  as  this  one,  in  view  of 
the  breadth  and  undefined  limits  of  Article  I,  Sec.  11, 
are  of  no  value  due  to  the  strict  nature  of  Article  III, 
Sec.  14  of  the  Montana  Constitution.  The  Connecticut 
Constitutional  provision  simply  states  that  just  compen- 
sation must  be  made;  it  does  not  stipulate  the  time  when 
such  compensation  must  be  paid  to  the  owner  of  the  con- 
demned property. 
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A.  CONSTITUTIONAL  PROVISION: 

Article  I,  Sec.  8.   Prosecution  by  indict- 
ment or  information;  double  .jeopardy?  .just 
compensation  for  property:   No  person  shall  for 
any  indictable  offense  be  proceeded  against 
criminally  by  information,  except  in  cases 
arising  in  the  land  or  naval  forces,  or  in 
the  militia  when  in  actual  service  in  time 
of  war  or  public  danger;  and  no  person  shall 
be  for  the  same  offense  twice  put  in  jeopardy 
of  life  or  limb;  not  shall  any  manfs  property 
be  taken  or  applied  to  public  use  without  the 
consent  of  his  representatives,  and  without 
compensation  being  made. 

B.  COMMENT: 

The  above  provision  is  dissimiliar  to  Article  III, 
Sec.  Ik   of  the  Montana  Constitution  in  that  it  does  not 
provide  for  just  compensation,  nor  does  it  expressly 
provide  that  compensation  will  be  made  before  taking. 
The  applicable  Delaware  code  section  bears  out  the 
difference  between  the  use  of  compensation  as  con- 
trasted with  "just  compensation." 

C.  APPLICABLE  STATUTE: 

Delaware  Code,  1953,  Title  10,  Sec.  6110. 
Entry  into  possession;  requirements:   (a)  At 
any  time  after  the  filing  of  any  condemnation 
proceeding  under  this  chapter,  the  plaintiff, 
upon  the  filing  of  a  notice  of  intention  to 
take  possession  of  the  property  sought  to  be 
condemned,  or  any  part  thereof,  on  a  day 
therein  specified,  and  upon  deposit  in  court 
of  the  sum  of  money  estimated  by  plaintiff  to 
be  just  compensation  for  the  property  or  the 
part  thereof  taken,  has  the  right  to" enter 
into  possession,  occupy  or  take  the  property 
from  and  after  such  day,  upon  entry  of  an 
appropriate  order  by  the  court,  which  order 
may  be  made  ex  parte  and  without  notice. 
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COMMENT; 

The  differences  between  the  Montana  and  Delaware 
constitutional  provisions  becomes  apparant  upon 
examining  the  above  code  section.  Under  the  above 
section,  the  plaintiff  can  gain  possession  by  paying 
into  court  what  he  deems  to  be  just  compensation. 
This  would  not  be  possible  under  Article  III,  Sec.  14 
of  the  Montana  Constitution. 
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FLORIDA 

A •   CONSTITUTIONAL  PROVISION; 

Constitution  of  the  State  of 
Florida,  Declaration  of  Rights,  Sec. 
12:   Double  .jeopardy;  eminent  domain; 
right  to  work.;  self-incrimination;  — 
No  person  shall  be  subject  to  be  twice 
put  in  jeopardy  for  the  same  offense, 
nor  compelled  in  any  criminal  case 
to  be  a  witness  against  himself,  nor  be 
deprived  of  life,  liberty  or  property 
without  due  process  of  law;  nor  shall 
private  property  be  taken  without  just 
compensation.   The  right  of  persons  to 
work  shall  not  be  denied  or  abridged 
on  account  of  membership  or  nonmember- 
ship  in  any  labor  union,  or  labor  or- 
ganization; provided,  that  this  clause 
shall  not  be  construed  to  deny  or  abridge 
the  right  of  employees  by  and  through  a 
labor  organization  or  labor  union  to 
bargin  collectively  with  their  employer. 
(Emphasis  added. ) 

B.   COMMENT: 

Florida's  very  brief  provision  concerning  eminent 
domain  is  found,  as  can  be  seen  above,  amongest  a  whole 
host  of  totally  unrelated  provisions  concerning  other 
subjects.   The  pertinent  provision,  "nor  shall  private  pro- 
perty be  taken  without  just  compensation,"  which  is  under- 
scored above,  stipulates  no  time  in  the  course  of  a  condem- 
nation proceeding  when  the  just  compensation  must  be  made. 
Therefore,  under  this  type  of  constitutional  provision, 
there  would  seem  to  be  no  difficulty  in  allowing  the  con- 
demnor possession  of  the  condemned  property  before  the  just 
compensation  was  actually  paid  over  to  the  property  owner. 
Whatever  may  be  the  provisions  of  the  Florida  statutes 
relating  to  its  condemnation  procedure,  there  is  no  value 
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in  comparing  them  to  Montana's  condemnation  statutes 
due  to  the  unlike  constitutional  provisions. 
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HAWAII 

A.  CONSTITUTIONAL  PROVISION: 

Article  I,  Sec.  18:  Eminent  domain:  Private 
property  shall  not  be  taken  for  public  use  without 
just  compensation. 

B.  COMMENT: 

Unlike  Article  III,  Sec.  14  of  the  Montana  Constitu- 
tion, the  above  provision  does  not  provide  that  the  just 
compensation  must  first  be  made  to  or  paid  into  court 
for  the  owner  before  the  land  can  be  taken. 

C.  COMMENT  ON  STATUTORY  PROVISIONS: 

The  applicable  Hawaiian  code  sections  provide  that 
the  plaintiff  may  gain  possession  pursuant  to  a  court 
order  entered  after  the  plaintiff  shows  the  estimated 
value  of  the  land  sought  and  deposits  this  amount  into 
court.   Revised  Laws  of  Hawaii,  1955,  Sections  8-26  and 
8-27. 
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A.  CONSTITUTIONAL  PROVISION: 

Article  I,  Sec.  14:  Right  of 
eminent  domain.   The  necessary  use 
of  lands  for  the  construction  of 
reservoirs  or  storage  basins,  for 
the  purpose  of  irrigation,  or  for 
rights  of  way  for  the  construction 
of  canals,  ditches,  flumes  oi"  pipes, 
to  convey  water  to  the  place  of  use 
for  any  useful,  beneficial  or 
necessary  purpose,  or  for  drainage; 
or  for  the  drainage  of  mines,  or 
the  "working  thereof,  by  means  of 
roads,  railroads,  tramways,  cuts, 
tunnels,  shafts,  hoisting  works, 
dumps,  or  other  necessary  means 
to  their  complete  development,  or 
any  other  use  necessary  to  the 
complete  development  of  the  material 
resources  of  the  state,  or  the  pre- 
servation of  the  health  of  its  in- 
habitants, Is  hereby  declared  to 
be  a  public  use,  and  subject  to 
the  regulation  and  control  of  the 
state. 

Private  propert}?  may  be  taken 

for  public  use,  but  not  until  a  just 

compensation,  to  be  ascertained  in 
t        i  — . . 1 — . — 

the  manner  prescribed  by  law,  shall 
be  paid  therefore.   ( Empha sis  added .  ) 

B.  COMMENT : 

The  second  paragraph  of  the  above  provision  is 

similar  to  Section  14  of  Article  III  of  the  Montana 

Constitution,  with  the  exceptions  that  it  does  not 

include  the  phrase  "or  damaged",  nor  does  it  provide 

that  the  compensation  be  paid  to  the  owner  or  in  lieu 

thereof  into  court  for  the  owner.   The  Idaho  Supreme  Court 
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has  held  that  merely  because  the  Constitutional  provision 

does  not  include  damage  in  the  condemnation  of  property 

for  public  use  does  not  preclude  their  legislature  from 

including  this  by  statute.   Idaho-Western  R.  Co.  v. 

Columbia  Conference  of  Evangelical  Lutheran  August ana 

Synod,  20  Idaho  568,  119  Pac.  60  (1911).   Also,  the  above 

provision  is  more  elaborate  than  the  comparable  Montana 

provision,  in  that  it  states  that  just  compensation  must 

be  ascertained  in  the  manner  prescribed  by  law.   Montana 

has  provided  for  the  determination  of  just  compensation 

by  statute,  R.C.M.,  1947,  Sec.  93-9920,  without  language 

in  the  Constitution  directing  the  enactment  of  such 

statutes. 

a.   APPLICABLE  STATUTE:   Idaho  Code,  1948, 
Sec.  7-717.   Possession  by  plaintiff- 
payment  of  damages --appointment  of  commis - 
sioners.   At  any  time  after  trial  and  judgment 
entered,  or  pending  an  appeal  from  the  judgment 
to  the  Supreme  Court,  whenever  the  plaintiffs 
shall  have  paid  into  the  court  for  the  defen- 
dant the  full  amount  of  the  judgment,  and 
such  further  sum  as  shall  be  required  by  the 
Court  as  a  fund  to  pay  any  further  damages 
and  costs  that  may  be  recovered  in  said 
proceedings,  as  well  as  all  damages  that  may 
be  recovered  in  said  proceedings,  as  well 
as  all  damages  that  may  be  sustained  by  the 
defendant,  if  for  any  cause  the  property 
shall  not  be  finally  taken  for  public  use, 
the  district  court  in  which  the  proceeding 
was  tried  may,  upon  notice  of  not  less  than 
ten  days,  authorize  the  plaintiff,  if  already 
in  possession,  to  continue  therein,  and  if  not, 
to  take  possession  of  and  use  the  property 
during  the  conclusion  of  the  litigation, 
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and  may,  if  necessary,  stay  all  actions 
and  proceedings  against  the  plaintiff  on 
account  thereof. 

The  defendant  who  is  entitled  to  the 
money  paid  into  court  for  him  upon  any 
judgment,  shall  be  entitled  to  demand  and 
receive  the  same  at  any  time  thereafter, 
upon  obtaining  an  order  therefor  from  the 
court.   It  shall  be  the  duty  of  the  court, 
or  the  judge  thereof,  upon  application 
being  made  by  such  defendant,  to  order 
and  direct  that  the  money  so  paid  into  court 
for  him,  be  delivered  to  him  upon  his  fil- 
ing a  satisfaction  of  the  judgment,  or 
upon  his  filing  a  receipt  therefor,  and  an 
abandonment  of  all  defenses  to  the  action 
or  proceeding,  except  as  to  the  amount  of 
damages  that  he  may  be  entitled  to  in  the 
event  that  a  new  trial  shall  be  granted. 
A  payment  to  a  defendant  as  aforesaid 
shall  be  held  to  be  an  abandonment  by 
such  defendant  of  all  defenses  interposed 
by  him,  excepting  his  claim  for  greater 
compensation.   The  court  may  order  the 
money  to  be  deposited  in  the  county 
treasury,  and  in  such  case  it  shall  be 
the  duty  of  the  treasurer  to  receive  all 
such  moneys,  duly  receipt  for,  and  safely 
keep  the  same,  and  to  pay  out  such  money 
in  such  manner,  and  at  such  times,  as  the 
court  or  judge  thereof  may  direct,  and 
for  such  duty  he  shall  be  liable  to  the 
plaintiff  upon  his  official  bond;  provided 
further  that  at  any  time  after  the 
commencement  of  proceedings  in  the  district 
court,  as  provided  for  in  this  chapter,  to 
condemn  property,  and  upon  ten  days'  notice 
to  the  adverse  party,  the  district  court 
or  the  judge  thereof  may  appoint  three 
disinterested  persons,  who  shall  be 
residents  of  the  county  in  which  the  land 
is  situated,  as  commissioners  to  assess 
and . determine  the  damages  that  the  defend- 
ant will  sustain  by  reason  of  the  condemnation 
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and  appropriation  of  the  property  described 

in  the  complaint,  and  the  said  commissioners 
shall,  before  entering  upon  the  discharge 
of  their  duties,  take  and  subscribe  an  oath 
to  faithfully  and  impartially  discharge 
their  duties  as  such  commissioners.   Such 
commissioners  shall  give  at  least  five  days 
notice  in  writing  of  the.  time  and  place 
where  they  will  meet  for  the  purpose  afore- 
said, which  place,  unless  agreed  upon  be- 
tween the  two  parties,  shall  be  within  five 
miles  of  the  premises  aforesaid.  At  the 
time  arid  place  mentioned  in  such  notice  they 
may  administer  oaths  to  witnesses,  and  hear 
the  evidence  offered  by  the  parties,  and, 
after  viewing  the  premises,  shall  report  in 
writing  their  proceedings  and  the  damages 
which  they  find  the  defendant  will  sustain 
by  reason  of  the  condemnation  and  appropria- 
tion of  said  property,  which  report  shall 
be  signed  by  said  commissioners,  or  a 
majority  thereof,  and  be  filed  in  the  office 
of  the  clerk  of  the  district  court  in  which 
such  action  shall  be  pending;  and  at  any 
time  after  payment  to  the  defendant  of  the 
amount  so  assessed  and  found  by  said  com- 
missioners as  damages,  or  in  case  the 
defendant  shall  refuse  to  receive  the  same, 
then  at  any  time  after  such  amount  shall 
be  deposited  with  the  clerk  of  the  said 
court  to  abide  the  result  of  said  action, 
the  plaintiff  may  enter  upon,  and  take 
possession  of  and  use,  the  property  mentioned 
in  the  complaint,  until  the  final  conclu- 
sion of  the  litigation  concerning  the  same; 
provided  further,  that  at  the  time  of  making 
such  payment  to  the  defendant  of  the  amount 
so  assessed  and  found  by  said  commissioners 
as  damages,  or  in  case  the  defendant  shall 
refuse  to  receive  the  same,  then  at  any 
time  after  such  amount  shall  be  deposited 
with  the  clerk  of  the  said  court  to  abide 
the  result  of  said  action,  the  plaintiff 
may  elect  to  build  the  fences,  cattle  guards 
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and  other  structures  by  said  commissioners 
found  to  be  necessary,  and  may  execute  to 
the  defendant  a  bond  as  provided  in  Idaho 
Code,  1948,  Sec.  7-714. 

C.  COMMENT; 

This  unnecessarily  long  statute  is  in  essence  of 
the  same  content  as  R.C.M.,  1947,  Sections  93-9912,  93- 
9914,  and  93-9920,  with  the  exception  that  Idaho  does 
not  allow  possession  to  be  had  by  the  condemnor  prior 
to  the  findings  of  the  commissioners  being  filed  in 
court.   The  legislature  of  Idaho  recognized  the  serious- 
ness of  the  delay  in  only  allowing  possession  to  be  had 
after  the  filing  of  the  commissioners'  report,  and  amended 
Idaho  Code,  1948,  Sec.  7-717  in  Chapter  252  of  the  Session 
Laws  of  1953.   The  pertinent  portion  of  the  amendment 
reads  as  follows: 

"Provided,  however,  that  at  any 
time  after  the  commencement  of  suit,  the 
plaintiff  may  move  the  court  or  judge 
thereof,  on  five  days  notice  to  the  de- 
fendant, if  he  is  a  resident  of  the  state 
or  has  appeared  by  attorney  in  the  action, 
otherwise  by  serving  such  notice  directed 
to  him  on  the  clerk  of  the  court,  for  an 
order  permitting  the  plaintiff  to  take 
possession  of  and  use  the  premises  sought 
to  be  condemned  pending  the  action.   The 
court  or  judge  thereof,  upon  receiving  an 
affidavit  of  the  plaintiff  as  to  the  value 
of  the  property  sought  to  be  condemned  and 
of  the  damages  which  will  accrue  from  the 
condemnation,  and  of  the  reasons  requiring 
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speedy  occupation  shall  grant  or  refuse 
the  motion  according  to  the  equity  of 
the  case.   If  the  motion  is  granted  the 
court  or  judge  thereof  shall  make  and 
enter  an  order  granting  the  plaintiff 
the  right  to  take  possession  of  and  use 
the  premises  sought  to  be  condemned,  and 
shall  require  the  plaintiff  to  deposit 
with  the  clerk  of  the  court,  who  shall 
upon  order  of  the  court,  deposit  the 
same  with  the  county  treasurer  as 
aforesaid,  a  sum  equivalent  to  twice  the 
amount  set  forth  in  the  affidavit  of  the 
plaintiff,  and  thereupon  title  to  said 
lands  in  fee  simple  or  such  estate  or 
interest  therein  as  may  be  specified  in 
said  order  shall  vest  In  the  plaintiff 
and  the  lands  or  premises  shall  be 
deemed  to  be  condemned  and  taken  for  the 
use  recited  in  the  complaint,  and  the 
right  to  one -half  of  the  sum  paid  into 
court  shall  vest  in  the  defendants  as 
their  interests  may  be  determined  by 
the  court.   No  appeal  from  said  order 
of  taking,  nor  any  bond  or  undertaking 
given  on  such  appeal,  shall  operate  to 
stay  the  effect  of  said  order  of  taking. 
If  defendant  or  defendants  desire  to 
accept  the  sum  of  one -half  the  amount 
paid  into  court  as  aforesaid  as  and 
for  just  compensation  for  the  property 
■taken,  a  written  application  may  be 
filed  by  such  party  or  parties  advising 
of  said  acceptance,  and  thereupon  one- 
half  of  the  sum  deposited  in  court  as 
aforesaid  shall  be  paid  forthwith  as 
and  for  just  compensation  for  the 
property  taken  and  a  final  order  of 
condemnation  shall  be  made  and  entered 
by  the  court.   If  however,  said  amount 
shall  not  be  accepted  by  the  defendant 
or  defendants,  said  cause  shall  proceed 
to  trial  and  if  compensation  finally 
awarded  by  the  court  or  jury  exceeds  the 
amount  of  money  so  deposited,  the  court 
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shall  enter  judgment  against  the  plaintiff 
for  the  amount  in  excess  of  that  deposited 
with  the  clerk,  and  if  the  amount  deposited 
be  greater  than  the  amount  finally  awarded, 
the  excess  shall  be  returned  to  the  plaintiff. 
The  sum  set  forth  by  the  affidavit  of  the 
plaintiff,  and  the  sum  deposited  by  the 
plaintiff  with  the  clerk  of  the  court  shall 
be  for  the  purposes  of  the  motion  and  order 
of  taking  only,  and  shall  not  be  admissable 
in  evidence  on  a  final  hearing  before  a 
court  or  jury.   The  court  or  judge  may  also, 
pending  the  action,  restrain  the  defendant 
or  defendants  from  hindering  or  interfering 
with  the  occupation  of  the  premises,  and 
the  doing  thereon  of  the  work  required  for 
the  condemnation,  occupation,  and  intended 
use  thereof,  and  shall  have  power  to  make 
such  orders  in  respect  to  encumbrances, 
liens,  rents,  taxes,  assessments,  insurance 
and  other  charges,  if  any,  as  shall  be  just 
and  equitable;  provided,  however,  that  the 
plaintiff  may  at  any  time  before  the  amount 
deposited  is  accepted  by  the  owner  or  owners, 
and  before  actual  possession  is  taken,  with- 
draw the  amount  so  deposited  and  abandon  the 
proceedings,  and  the  title  acquired  by  reason 
of  such  declaration  of  taking  and  deposit 
shall  revert  to  the  owner  or  owners  of  said 


premises ." 


D.   COMMENT 


By  this  1953  amendment,  the  Idaho  Legislature 
abandoned  the  use  of  the  commissioner  system,  and  allowed 
just  compensation  for  the  purpose  of  early  possession 
by  the  plaintiff  to  be  based  on  the  plaintiff's  appraisal 
of  the  land  by  providing  that  twice  this  amount  be  de- 
posited with  the  clerk  of  the  court. 

It  will  be  noted  by  exercising  his  or  their  right 
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to  withdraw  one -half  of  the  amount  deposited,  the 
defendant  or  defendants  thereby  forfeit  their  right  to 
further  litigate  for  additional  compensation,  and  a  final 
order  of  condemnation  follows  such  withdrawal  of  the 
amount  by  the  defendant  or  defendants.   In  other  words, 
the  defendant  or  defendants  are  denied  any  right  to 
withdraw  any  portion  of  the  amount  deposited  unless  they 
are  willing  to  allow  the  final  condemnation  order  to  be 
entered.   This  is  in  direct  opposition  to  R.C.M.,  1947, 
Sec.  93-9920,  which  allows  the  defendant  to  withdraw  up 
to  75%  of  the  amount  deposited  without  posting  bond,  such 
withdrawal  not  working  a  detriment  on  the  defenant's  right 
to  appeal  to  a  jury  trial. 

It  will  also  be  noted  that  if  the  defendant  or  de- 
fendants do  not  accept  one-half  the  plaintiff's  order, 
then  the  cause  automatically  proceeds  to  a  jury  trial, 
and  the  final  condemnation  order  follows  the  jury's 
assessment  of  just  compensation  for  the  taking. 

While  in  many  respects  this  amendment  of  Idaho  Code 
1948,  Sec.  7-717  seems  to  answer  the  problems  faced  in  the 
use  of  a  commissioner  system  for  the  determination  of 
just  compensation  for  the  purpose  of  allowing  possession 
prior  to  a  final  determination,  and  does  away  with  the 
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expense  of  such  a  system,  the  wording  of  this  amendment 
point  out  the  inherent  difficulties  in  drafting  legislation 
allowing  early  possession  so  as  to  still  meet  constitutional 
provisions  similar  to  Article  III,  Sec.  14  of  the  Montana 
Constitution.   The  Idaho  Supreme  Court  has  ruled  that 
the  amendment  to  Idaho  Code,  1948,  Sec.  7-717,  is  uncon- 
stitutional.  Yellowstone  Pipe  Line  Company  v.  Drummond, 
77  Idaho  36,  287  P. 2d  288  (1955). 

"The  real  vice  in  the  1953  amendment 
is  that  it  does  not  provide  due  process 
of  law  for  the  determination  of  the  value 
of  the  land  sought  to  be  condemned  and 
the  damages  arising  from  such  condemna- 
tion and  the  payment  thereof  prior  to 
the  making  of  an  order  for  possession, 
which  results  in  the  taking  of  the 
property  before  just  compensation  is  paid 
therefor.   Due  process  of  law  envisions 
an  opportunity  upon  reasonable  notice 
for  a  fair  hearing  before  an  impartial 
tribunal .  *  *  *   The  provision  in  the 
amendment  that  the  plaintiff  may  file 
an  affidavit  appraising  the  damages  and 
that  the  court  upon  such  affidavit  may 
enter  an  order  that  upon  the  payment 
of  double  such  amount,  plaintiff  may 
take  possession,  does  not  provide  due 
process  of  law.   Such  provision  neither 
provides  for  an  impartial  tribunal  to 
fix  the  damages  nor  for  a  hearing  before 
same  are  assessed."  Yellowstone  Pipe 
Line  v.  Drummond.  77  Idaho  36,  287  P2d 
288  (1955). 
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ILLINOIS 

A.  CONSTITUTIONAL  PROVISION: 

Article  II,  Sec.  13 :  Private  property 
shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation.   Such  compensation, 
when  not  made  by  the  state,  shall  be  ascertained 
by  a  jury,  as  shall  be  prescribed  by  law.  The 
fee  of  land  taken  for  railroad  tracks,  without 
consent  of  the  owners  thereof,  shall  remain  in 
such  owners,  subject  to  the  use  for  which  it 
is  taken.   (Emphasis  added.) 

B.  COMMENT: 

Note  that  Illinois'  constitutional  provision  simply 
provides  that  "Private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  compensation."  It 
makes  no  reference  as  to  the  time  when  such  compensation 
must  be  made.  Therefore,  It  is  sufficiently  dissimilar 
from  Montana's  constitutional  provision  so  as  to  render 
any  statutory  provisions  under  Illinois  law  valueless  for 
comparison  with  Montana  statutes. 
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INDIANA 

A.  CONSTITUTIONAL  PROVISION: 

Article  I,  Sec.  21:  Compensation  for 
services  or  property.  --  No  man's  particular 
services  shall  be  demanded,  without  just 
compensation.  No  man's  property  shall  be 
taken  by  law,  without  just  compensation;  nor, 
except  in  case  of  the  State,  without  such 
compensation  first  assessed  and  tendered. 

B.  COMMENT: 

It  readily  appears  that  this  constitutional  provision 
merely  requires  the  payment  of  just  compensation.   Especially 
with  respect  to  a  taking  by  the  State,  this  provision  does 
not  stipulate  when  such  payment  must  be  made.   Even  in 
instances  where  the  State  is  not  the  taker,  the  constitutional 
provision  only  requires  that  compensation  must  be  first 
assessed  and  tendered  before  possession  is  taken  --  not 
paid  either  to  the  owner  or  into  court  for  the  owner. 
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IOWA 

Ac   CONSTITUTIONAL  PROVISION; 

Article  I,  Sec  18;   Eminent  domain. 
Private  property  shall  not  be  taken  for 
public  use  without  just  compensation  being 
first  made,  or  secured  to  be  made  to  the 
owner  thereof,  as  soon  as  the  damages  shall 
be  assessed  by  a  jury  who  shall  not  take 
into  consideration  any  advantages  that  may 
result  to  said  owner  on  account  of  the 
improvement  for  which  it  is  taken. 

B.  COMMENT: 

The  basic  difference  between  the  Iowa  and  Montana 
provisions  is  that  Montana  specifically  states  that  the 
compensation  shall  be  paid  to  the  owner,  or  into  the 
court  for  the  owner,   Iowa?s  provision  merely  requires 
that  the  compensation  be  secured  to  be  made  to  the  owner 
if  it  is  not  actually  paid  to  him* 

APPLICABLE  STATUTE; 

Code  of  Iowa,  1962,  Sec.  472,25.   Right  to 
take  possession  of  lands*   Upon  the  filing 
of  the  commissioners1  report  with  the 
sheriff,  the  applicant  may  deposit  with 
the  sheriff  the  amount  assessed  in  favor 
of  a  claimant,  and  thereupon  the  applicant 
shall,  except  as  otherwise  provided,  have 
the  right  to  take  possession  of  the" land 
condemned  and  proceed  with  the  improvement. 
No  appeal  from  said  assessment  shall  affect 
such  right,  except  as  otherwise  provided, 

C.  COMMENT ; 

The  above  statute  is  much  more  restrictive  than 
R.C.M.,  1947,  Sec,  93-9920,  as  it  does  not  allow  the 
plaintiff  to  be  put  in  possession  prior  to  the  filing 
of  the  commissioners f  report. 
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KANSAS 

A.  CONSTITUTIONAL  PROVI SION : 

Article  12,  Sec.  4:  Rights  of  way;  eminent 
domain.  No  right  of  way  shall  be  appropriated 
to  the  use  of  any  corporation,  until  full 
compensation  therefor  be  first  made  in  money, 
or  secured  by  a  deposit  of  money,  to  the  owner, 
irrespective  of  any  benefit  from  any  improve- 
ment proposed  by  such  corporation. 

B.  COMMENT; 

Note  that  this  constitutional  provision  merely  relates 
to  the  appropriation  of  a  right  of  way  by  a  corporation. 
Further,  Chapter  26  of  the  General  Statutes  of  Kansas, 
1949,  which  relates  to  eminent  domain,  also  pertains  only 
to  appropriations  by  corporations  and  partnerships.   But, 
Sec.  68-413  of  the  General  Statutes  of  Kansas,  1949,  which 
pertains  to  the  exercise  of  eminent  domain  by  the  state, 
and  which  is  codified  under  Chapter  68  which  encompasses 
the  subject  of  Roads  and  Bridges,  states  that  the  exercise 
of  the  right  of  eminent  domain  by  the  state  shall  be  in 
accordance  with  the  provisions  of  Chapter  26. 

On  this  basis,  although,  Article  12,  Section  4  of  the 
Kansas  Constitution  only  mentions  appropriation  to  "the 
use  of  any  corporation,"  nevertheless,  after  reading  the 
applicable  statutes  it  would  seem  that  the  constitutional 
provision  was  intended  to  apply  to  the  state's  exercise 
of  the  right  of  eminent  domain  as  well. 
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The  above  argument,  however,  is  of  little  value  in 
any  attempt  to  compare  the  Kansas  provisions  with  those 
of  Montana  --  for  two  reasons.   (1)   Even  if  the  con- 
stitutional provision  can  be  construed  as  applying  to 
the  state's  exercise  of  the  right  of  eminent  domain, 
Article  12,  Sec.  4,  Kansas  Constitution,  provides  that 
payment  may  be  secured  by  a  deposit  of  money;  in  other 
words,  it  need  not  first  be  paid  to,  or  into  court  for, 
the  owner  as  it  must  be  in  Montana.   (2)   If  the  above 
argument  is  not  valid,  then  the  Kansas  constitutional 
provision  only  applies  to  corporations  and  not  to  the 
exercise  of  eminent  domain  by  the  state.   It  is  highly 
doubtful  that  this  is  the  case,  however. 
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KENTUCKY 

A.  CONSTITUTIONAL  PROVISIONS; 

Sec.  13.   Double  jeopardy;  property  not  to  be 
taken  for  public  use  without  compensation;  ■  No 
person  shall ,  for  the  same  offense s  be  put  twice  in 
jeopardy  of  his  life  or  limb,  nor  shall  any  man's 
property  be  taken  or  applied  to  public  use  without 
the  consent  of  his  representatives ,  and  without 
just  compensation  being 'previously  made  to  him. 
(Emphasis  added) . 

Sec.  242.  Just  compensation  to  be  made  in 
condemning  private  property;  right  of  appeal;  jury 
trial.  Municipal  and  other  corporations,  and  indi- 
viduals invested  with  the  privilege  of  taking 
private  property  for  public  use,  shall  make  just 
compensation  for  property  taken,  injured  or  destroyed 
by  them;  which  -compensation  shall  be  paid  before 
such  taking ,  or  paid  or  secured,  at  the  election  of 
such  corporation  or  individual ,  before  such  injury 
or  destruction.   The  General  Assembly  shall  not 
deprive  any  person  of  an  appeal  from  any  prelim- 
inary assessment  of  damages  against  any  such 
corporation  or  individual  made  by  Commissioners  or 
otherwise;  and  upon  appeal  from  such  preliminary 
assessments  the  amount  of  such  damages  shall,  in 
all  cases,  be  determined  by  a  jury,,  according  to 
the  course  of  the  common  law. 

B.  COMMENT: 

Sec.  13  is  'obviously  the  most  pertinent  section  of 

the  Kentucky  constitution  for  purposes  of  this  compilation. 

Note  that  it  specifically  states  that  no  man's  property 

shall  be  taken  without  just  compensation  being  previously 

made  to  him.   In  other  words,  just  compensation  must  be. 

made  to  the  owner  of  the  condemned  property  before  that 

property  can  be  taken  for  a  public  use„ 
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Several  Kentucky  cases  support  this  interpretation 
and  direction  of  the  constitution,,   It  should  be  further  . 
noted j  before  citing  and  quoting  from  those  cases,  that 
Kentucky  does  use  the  assessment  commissioner  system. 

Barker  v.  Lannerts  310  Ky.  843,  222  S.W,2d  659  (1949), 
held  that  a  preliminary  award  by  commissioners  to  the 
owner  of  land  condemned  for  a  gas  transmission  line  right 
of  way,  until  disturbed  by  verdict  of  jury  on  appeal ,  con- 
stitutes "just  compensation"  within  the  meaning  of 
Constitution  Sections  13  and  242  prohibiting  the  taking 
of  private  property  or  applying  it  to  public  use  without 
prior  payment  of  just  compensation. 

Another  Kentucky  case,  Linn  v.  Bryan,  312  Ky,  203, 
226  SoW„2d  959  (1950),  held  that  a  condemnor's  right  to 
enter  into  possession  of  realty  upon  payment  of  compen- 
sation fixed  by  commissioners  under  the  statute  does 
not  violate  constitutional  provisions  against  taking 
private  property,  or  applying  it  to  public  use,  without 
prior  payment  of  just  compensation. 

These  cases,  along  with  subsection  (c)  of  KRS  416.270, 
support  the  view  that  the  condemnor  cannot  gain  possession 
until  payment  of  the  sum  by  the  commissioner's  award  is 
made . 
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LOUISIANA 

A.  CONSTITUTIONAL  PROVISION; 

Article  I,  sec.  2  ( Const,,  of  1921): 
No  person  shall  be  deprived  of  life,  liberty, 
or  property,  except  by  due  process  of  law. 
Except  as  otherwise  provided  in  this  Consti- 
tution, private  property  shall  not  be  taken 
or  damaged  except  for  public  purposes  and  after  :'  «' 
just  and  adequate  compensation  is  paid* 

B.  COMMENT; 

In  accord  with  this  constitutional  provision, 
Louisiana  has  a  special  section  of  statutes  governing 
condemnation  procedure  exercised  by  the  state  highway 
department.  This  is  Part  II  of  Title  19,  Louisiana 
Revised  Statutes,  1950,  and  is  entitled  "Special  Highway 
Expropriation  Procedure."  These  statutes  provide  for 
the  court *s  appointment  of  three  "appraisers" — which  is 
only  to  use  a  different  word  for  "commissioners." 
Although  the  statutes  themselves  do  not  explicitly  state 
when  possession  may  be  granted  prior  to  judgment,  consid- 
ering them  as  a  whole  it  can  be  inferred  therefrom  that 
the  plaintiff  may  acquire  possession  only  upon  payment 
into  court  of  that  amount  assessed  by  these  appraisers, 
and  not  before.  This  would  seem  to  be  in  harmony  with 
Article  I,  sec.  2  of  the  Louisiana  Constitution  which 
provides  that  "private  property  shall  not  be  taken  or 
damaged  except  for  public  purposes  and  after  just  and 
adequate  compensation  is  paid."  For  this  reason, 
Louisiana  is  placed  in  nearly  the  same  situation  as 
Montana. 
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It  should  be  noted  however  that  R.S.  19^66 

provides  that  2 

In  any  expropriation  suit  all  proceedings 
provided  for  by  this  Part  shall  take  preference 
over  all  other  kinds  of  proceedings  in  the  trial 
court  except  similar  proceedings  in  another 
expropriation  suit. 

This  statute  is  pointed  out  here  merely  to  show  what 

seems  to  be  a  desirable  piece  of  legislation. 
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MAINE 

A.  CONSTITUTIONAL  PROVISION; 

Article  I,  Sec.  21.  Taking  private  property 
for  public  use:  Private  property  shall  not  be 
taken  for  public  uses  without  just  compensation  J 
not  unless  the  public  exigencies  require  it. 

B.  COMMENT; 

The  above  provision  differs  from  Article  III, 
Sec.  14  of  the  Montana  Constitution  in  that  it  does  not 
state  that  the  just  compensation  must  be  first  made  or 
paid  into  court  for  the  owner.   The  Maine  statutes 
governing  condemnation  proceedings  by  the  state  highway 
commission  bear  out  the  differences  between  the  consti- 
tutional provisions  of  the  two  states,  as  Revised 
Statutes  of  Maine,  1954,  Chap.  23,  Sec.  21,  provides 
that  the  fee  of  the  land  vests  in  the  state  upon  the 
filing  of  a  description  of  theriand  sought  to  be 
condemned,  and  the  damages  to  the  landowner  are  not 
assessed  until  after  the  highway  project  on  the/.land 
is  completed. 
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MARYLAND 

A.  CONSTITUTIONAL  PROVISION; 

Article  III,  Sec,  40.   Eminent  domain: 
The  General  Assembly  shall  enact  no  law 
authorizing  private  property,  to  be  taken 
for  puhlic  use,  without  just  compensation, 
as  agreed  upon  between  the  parties,  or 
awarded  by  a  Jury,  being  first  paid  of 
tendered  to  the  party  entitled  to  such 
compensation. 

Article  III,  Sec.  40B.   Eminent  domains- 
highways  ;  The  General  Assembly  shall  enact  no 
law  authorizing  private  property  to  be  taken 
for  public  use  without  just  compensation,  to 
be  agreed  upon  between  the  parties  or  awarded 
by  a  jury,  being  first  paid  or  tendered  to 
the  party  entitled  to  such  compensation, 
except  that  where  such  property  in  the  judg- 
ment of  the  State  Roads  Commission  is  needed 
by  the  State  for  highway  purposes,  the  General 
Assembly  may  provide  that  such  property  may 
be  taken  immediately  upon  payment  therefor  to 
the  owner  or  owners  thereof  by  said  State 
Road  Commission,  or  into  Court,  such  amount 
as  said  State  Roads  Commission  shall  estimate 
to  be  of  the  fair  value  of  said  property, 
provided  such  legislation  also  requires  the 
payment  of  any  further  sum  that  may  subse- 
quently be  awarded  by  a  jury. 

B.  COMMENT; 

By  virtue  of  Sec.  40B,  ratified  in  1942,  Maryland 
has  adopted  a  form  of  "quick  take"  in  eminent  domain 
proceedings  brought  for  highway  purposes.   As  the  orig- 
inal Maryland  Constitutional  provision,  Sec.  40  above, 
is  in  essence  similar  to  Article  III,  Sec.  14  of  the 
Montana  Constitution,  it  would  appear  that  a  constitu- 
tional amendment  would  also  be  necessary  to  adopt  such 
procedure  in  Montana. 
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MASSACHUSETTS 

A.  CONSTITUTIONAL  PROVISION; 

Part  I,  Article  X.  Right  of  protection  and 
duty  of  contribution;  taxation;  taking  private 
property  for  public  use;  Each  individual  of  the 
society  has  a  right  to  be  protected  by  it  in  the 
enjoyment  of  his  life,  liberty,  and  property 
according  to  standing  laws.  He  is  obliged, 
consequently,  to  contribute  his  share  to  the 
expense  of  this  protection;  to  give  his  personal 
service,  or  an  equivalent,  when  necessary:  but 
no  part  of  the  property  of  any  individual  can, 
with  justice,  be  taken  from  him,  or  applied  to 
public  uses,  without  his  own  consent,  or  that 
of  the  representative  body  of  the  people.   In 
fine,  the  people  of  this  commonwealth  are  not 
controllable  by  any  other  laws  than  those  to 
which  their  constitutional  representative  body 
have  given  their  consent.  And  whenever  the 
public  exigencies  require  that  the  property  of 
any  individual  should  be  appropriated  to  public 
uses,  he  shall  receive  "a  reasonable  compensation 
therefor. 

The.'  legislature  may  by  special  acts  for 
the  purpose  of  laying  out,  widening  or  relocat- 
ing highways  or  streets,  authorize  the  taking 
in  fee  by  the  commonwealth,  or  by  a  county,  city 
or  town,  of  more  land  and  property  than  are  needed 
for  the  actual  construction  of  such  highway  or 
street:  provided,  however,  that  the  land  and 
property  authorized  to  be  taken  are  specified  in 
the  act  and  are  no  more  in  extent  than  would  be 
sufficient  for  suitable  building  lots  on  both 
sides  of  such  highway  or  street,  and  after  so 
much  of  the  land  or  property  has  been  appropri- 
ated for  such  highway  or  street  as  is  needed 
therefor,  may  authorize  the  sale  of  the  remainder 
for  value  with  or  without  suitable  restrictions. 

B.  COMMENT : 

The  above  provision  differs  materially  from  Article 
III,  Sec.  14  of  the  Montana  Constitution  in  that  it  only 
provides  that  reasonable  compensation  will  be  received, 
and  does  not  state  that  such  compensation  must  be  made 
to,  or  paid  into  court  for,  the  owner  prior  to  the 
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taking.  The  applicable  Massachusetts  statute  shows  the 
effect  of  the  wording  of  the  above  provision,  as  it 
allows  the  plaintiff  to  gain  possession  prior  to  the 
tender  of  compensation  in  any  manner,  and  only  gives 
the  landowner  the  right  to  have  compensation  assessed 
after  the  taking.  Laws  of  Massachusetts,  1953,  Chap. 
79,  Sec.  3. 
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MICHIGAN 

A.  CONSTITUTIONAL  PROVISION: 

Article  XIII,  Sec.  1:  Taking  of 
property,  necessity,  compensation. 
Private  property  shall  not  be  taken 
by  the  public  nor  by  any  corporation 
for  public  use,  without  the  necessity 
therefor  being  first  determined  and 
just  compensation  therefor  being  first 
made  or  secured  in  such  manner  as 
shall  be  prescribed  by  law.   (Emphasis 
added. ) 

B.  COMMENT: 

Note  that  the  Michigan  constitutional  provision 
contains  the  words  "or  secured",  which  Article  III, 
Section  14  of  the  Montana  Constitution  does  not. 
Therefore,  since  the  two  constitutions  differ  in  this 
regard,  their  respective  statutes  on  condemnation 
proceedings  need  not  be  reviewed  here. 
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MINNESOTA 

A.  CONSTITUTIONAL  PROVISION: 

Article  I,  Sec.  13:  Private  property  ' 
shall  not  be  taken,  destroyed  or  damaged 
for  public  use  without  just  compensation 
therefor,  first  paid  or  secured.   (Emphasis 
added . ) 

B.  COMMENT: 

Since  Minnesota's  provision  only  requires  that 
just  compensation  be  either  paid  or  secured  before  a 
taking,  it  is  sufficiently  different  from  Article  III, 
Section  14  of  the  Montana  Constitution  so  as  to  render 
any  comparison  of  the  eminent  domain  statutes  of  the 
two  states  valueless. 
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MISSISSIPPI 

A.  CONSTITUTIONAL  PROVISION: 

Article  3,  Sec.  17:   Private  property 
shall  not  be  taken  or  damaged  for  public 
use,  except  on  due  compensation  being  first 
made  to  the  owner  or  owners  thereof,  in  a 
manner  to  be  prescribed  by  law;  and  when- 
ever an  attempt  is  made  to.  take  private 
property  for  a  use  alleged  to  be  public, 
the  question  whether  the  contemplated  use 
be  public,  shall  be  a  judicial  question, 
and,  as  such,  determined  without  regard  to 
legislative  assertion  that  the  use  is 
public.   (Emphasis  added.) 

B.  COMMENT ; 

This  constitutional  section  requires  that  due  compen- 
sation must  be  first  made  to  the  owner,  but  only  in  a  manner 
to  be  prescribed  by  law.   Thus,  it  is  clear  that  the 
Mississippi  Legislature  could  stipulate  practically  any 
time  it  chose  as  to  when  such  "due  compensation"  must  be  made, 
A  case  decided  by  the  Supreme  Court  of  Mississippi  bears  out 
this  interpretation. 

Under  Section  17  of  the  Constitution 
neither  the  State  nor  any  of  its  political 
subdivisions  is  required  to  tender  in 
actual  cash  just  compensation  for  the 
property  taken  or  damaged  in  an  eminent 
domain  proceeding.   The  requirement  of 
just  compensation  in  advance  is  satisfied 
when  the  public  faith  and  credit  are 
pledged  to  a  reasonably  prompt  ascertain- 
ment of  payment  and  there  is  adequate 
provision  for  enforcing  the  pledge.   Byrd 
v.  Jackson  County.   179  Mississippi  880, 
176  So.  387,  387  (1937). 
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It  also  appears  that  the  State  of  Mississippi  does  not 
use  the  assessment  commission  system  in  first  appraising 
damages  or  compensation  for  the  condemned  property  taken. 
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MISSOURI 

A.  CONSTITUTIONAL  PROVISIONS; 

Article  I,  Section  26.   Compensation 
for  property  taken  by  eminent  domain- — con- 
demnation .juries- -payment — railroad  property . 
That  private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  compen- 
sation. Such  compensation  shall  be  ascer- 
tained by  a  jury  or  board  of  commissioners 
of  not  less  than  thfcee  freeholders,  in  such 
manner  as  may  be  provided  by  law;  and  until 
the  same  shall  be  paid  to  the  owner,  or  into 
court  for  owner,  the  property  shall  not  be 
disturbed  or  the  proprietary  rights  of  the 
owner  therein  divested.  The  fee  of  land 
taken  for  railroad  purposes  without  consent 
of  the  owner  thereof  shall  remain  in  such 
owner  subject  to  those  for  which  it  is  taken. 

Article  I,  Section  27«   Acquisition  of 
excess  property  by  eminent  domain--disposition 
under  restrictions.  —  That  in  such  manner  and 
under  such  limitations  as  may  be  provided  by 
law,  the  state,  or  any  county  or  city  may  ac- 
quire by  eminent  domain  such  property,  or  rights 
in  property,  in  excess  6£   that  actually  to  be 
occupied  by  the  public  improvement  or  used  in 
connection  therewith,  as  may  be,  reasonably 
necessary  to  effectuate  the  purposes  intended, 
and  may  be  vested  with  the  fee  simple  title 
thereto,  or  the  control  of  the  use  thereof,  and 
may  sell  such  excess  property  with  such  re- 
strictions as  shall  be  appropriate  to  preserve 
the  improvements  made. 

B .  COMMENT : 

Section  26  of  Article  I,  and  not  section  27,  is  the  per- 
tinent constitutional  provision  for'  purposes  of  this  compilation. 
Its  effect  is  much  the  same  as  Montana's  Article  III,  sec.  14, 
inasmuch  as  just  compensation  must  be  either  paid  to  the  owner 
or  into  court  for  the  owner  before  such  property  can  be  dis- 
turbed or  the  owner's  proprietary  rights  divested.  Further, 
Art.  I,  sec.  26  of  the  Missouri  Constitution  expressly  stipu- 
lates that  such  compensation  shall  be  ascertained  by  a  jury 
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or  by  a  board  of  commissioners  of  not  less  than  three  free- 
holders. 

For  purposes  of  this  compilations,  however,  the  statutes 
of  Missouri  regarding  condemnation  proceedings  offer  no  special 
help.  A  recently  enacted  condemnation  statute  (1959)  well  il- 
lustrates this  point.  The  relevant  portion  of  statute  is  set 
out  below : 

Revised  Statutes  of  Missouri,  1959,  sec. 
523.055*  Possession  of  land  delivered  when, 
notice — writ  of  possession,  executed  how.   In 
any  action  to  condemn  lands  under  the  power  of 
eminent  domain,  where  the  condemnor  has  paid 
into  the  office  of  the  clerk  of  the  circuit 
court  the  amount  of  damages  assessed  by  com- 
missioners pursuant  to  law,  the  circuit  clerk 
shall  give  the  owners  or  those  in  possession 
written  notice  of  such  fact  within  five  days. 
*  *  *  (Emphasis  added.) 

Considering  the  above  statute  along  with  Missouri »s  con- 
stitutional provision  it  appears  that  the  condemnor  may  not 
acquire  possession  of  the  land  until  the  assessment  commission 
has  rendered  its  award  and  the  condemnor  has  paid  the  amount 
of  that  award  into  court  for  the  owner  of  the  condemned  property, 
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A.  CONSTITUTIONAL  PROVISION; 

Article  III,  Section  14.  Private  property- 
shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation  having  been  first 
made  to  or  paid  into  court  for  the  owner. 

B.  COMMENT : 

It  will  be  noted  that  under  the  above  provision  there 
is  no  mention  of  the  use  of  a  commissioner  system  to  ascer- 
tain damages,  and  also  that  there  is  no  limitation  as  to 
when  the  plaintiff  can  be  let  into  possession,  as  long  as 
the  requirement  of  just  compensation  is  met. 

C.  APPLICABLE  MONTANA  STATUTES; 

R.C.M.,  1947,  Sec.  93-9920.  Putting  plaintiff  y- 
in  possession.  At  any  time  after  the  filing  of 
the  preliminary  condemnation  order  or  after  the 
report  and  assessment  of  the  commissioners  have 
been  made  and  filed  in  the  court,  and  either  be- 
fore or  after  appeal  from  such  assessment,  or 
from  any  other  order  or  judgment  in  the  pro- 
ceedings, the  court  or  any  judge  thereof  at 
chambers,  upon  application  of  the  plaintiff, 
shall  have  power  to  make  an  order  that  upon  pay- 
ment into  court  for  the  defendant  entitled  there© 
to  of  the  amount  of  compensation  claimed  by  the 
defendant  in  his  answer  or  the  amount  the  plain- 
tiff be  authorized,  if  already  in  possession  of 
the  property  of  such  defendant  sought  to  be 
appropriated,  to  continue  in  such  possession; 
or,  if  not  in  possession,  that  the  plaintiff  be 
authorized  to  take  possession  until  the  final 
conclusion  of  the  proceedings  and  litigation,  and  ch 
that  all  actions  and  proceedings  against  the  plain- 
tiff on  account  thereof  be  stayed  until  such  time; 
provided,  however,  that  where  an  appeal  is  taken 
by  such  defendant,  the  court  or  judge  may,  in  its 
or  his  discretion,  require  the  plaintiff,  before 
continuing  or  taking  such  possession,  in  addition 
to  paying  into  court  the  amount  assessed,  to  give 
bond  or  undertaking,  with  sufficient  sureties,  to 
be  approved  by  the  judge  and  to  be  in  such  sum  as 
the  court  or  judge  may  direct,  conditioned  to  pay 
defendant  any  additional  damages  and  costs  over 
and  above  the  amount  assessed,  which  it  may  fin- 
ally be  determined  that  defendant  is  entitled  to 
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for  the  appropriation  of  the  property,  and 
all  damages  which  defendant  may  sustain  if" 
for  any  cause  such  property  shall  not  be 
finally  taken  for  public  uses.   The  amount 
assessed  by  the  commissioners,  or  by  the 
jury  on  appeal,  as  the  case  may  be,  shall 
be  taken  and  considered,  for  the  purposes 
of  this  section,  until  reassessed  or  changed 
in  the  further  proceedings,  as  just  compen- 
sation for  the  property  appropriated;  but 
the  plaintiff,  by  payment  into  court  of  the 
amount  claimed  in  the  answer  or  the  amount 
assessed,  or  by  giving  security  as  above 
provided,  shall  not  be  thereby  prevented  or 
precluded  from  appealing  from  such  assess- 
ment, but  may. appeal  in  the  same'  manner  and 
with  the  same  effect  as  if  no  money  had  been 
deposited  or  security  given;  and  in  all  cases 
where  the  plaintiff  deposits  the  amount  of 
the  assessment  and  continues  in  possession, 
or  takes  possession  of  the  property,  as  herein 
provided,  the  defendant  entitled  thereto,  if 
there  be  no  dispute  as  to  the  ownership  of  the 
property,  may  at  any  time  demand  and  receive 
upon  order  of  the  court,  all  or  any  part  of 
the  money  so  deposited,  and  shall  not  by  such 
demand  or  receipt  be  barred  or  precluded  from 
his  right  of  appeal  from  such  assessment,  but 
may,  notwithstanding,  take  and  prosecute  his 
appeal  from  such  assessment;  provided,  that 
if  the  .amount  of  such  assessment  is  finally 
reduced  on  appeal  by  either  party,  such  de- 
fendant who  has  received  all  or  any  part  of 
the  amount  deposited  shall  be  liable  to  the 
plaintiff  for  any  excess  of  the  amount  so 
received  by  him  over  the  amount  finally 
assessed,  with  legal  interest  on  such  excess 
from  the  time  such  defendant  received  the 
money  deposited,  and  the  same  may  be  recovered 
by  action;  and,  provided,  further,  that  upon  a 
any  appeal  from  assessment  by  the  commissioners 
to  a  jury,  the  jury  may  find  a  less  as  well  as 
an  equal  or  greater  amount  than  that  assessed 
by  the  commissioners;  and  provided,  further, 
that  the  court  shall  not  order  the  delivery 
to  any  defendant  of  more  than  seventy  five  (75) 
per  cent  of  the  money  deposited  on  his  account 
except  upon  posting. of  bond  by  such  defendant 
equal  to  the  amount  in  excess  of  seventy-five 
(75)  per  cent,  with  sureties  to  be'  approved  by 
the  court;  to  repay  to  the  plaintiff  such  amounts 
withdrawn  as  are  in  excess  of  his  final  award  in 
the  proceedings. 
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D.   COMMENT: 

The  Montana  Legislature  first  provided  for  the  use 
of  commissioners  to  determine  just  compensation  in  1887* 
Compiled  Statutes  of  Montana,  1887,  Sec.  607.  Also,  the 
plaintiff  could  be  put  in  possession  prior  to  a  final  con- 
demnation order  upon  giving  security  to  the  satisfaction 
of  the  court  or  j.udge.   Compiled  Statutes  of  Montana,  I887, 
Sec.  614.  The  plaintiff  was  not  limited  by  the  filing  of 
the  commissioners1  report  prior  to  gaining  possession,  but 
rather  could  gain  possession  any  time  after  the  filing  of 
the  summons,  upon  depositing  the  above-mentioned  security. 

After  the  ratification  of  the  Montana  Constitution  in 
1$#9»  the  1895  legislature  amended  the  condemnation  statutes 
to  the  form  which  existed  until  the  1961  amendments.  Pro- 
visions were  made  for  the  use  of  a  commissioners  system, 
and  the  plaintiff  could  only  gain  possession  after  the  com- 
missioners' report  had  been  filed.   Code  of  Montana,  1895, 
Sec.  2229. 

The  1961  legislature  recognized  the  need  for  early  pos- 
session by  the  plaintiff,  and  amended  the  possession  provision 
in  the  Code  to  allow  the  plaintiff  to  deposit  the  amount  of 
compensation  claimed  by  the  defendant  in  his  answer  in  order 
to  give  possession  prior  to  the  filing  of  the  commissioners f 
report.  R.C.M.,  1947,  Sec.  93-9920,  as  amended,  Sec.  8,  Chap. 
234,  Laws  of  1961.  For  reasons  which  appear  elsewhere  in  this 
report,  it  is  evident  that  the  amendment  has  not  fully  accom- 
plished its  purpose.  Also,  the  inherent  problems  in  the  use 
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of  a  commissioner  system  have  not  been  alleviated  by  the 

amendment .    ■, 

The  question  arises  as  to  whether  the  commissioner 

system  could  be  abandoned  and  a  more  practical  method 

adopted  without  contravening  Sec.  14  of  Art.  Ill  of  the 

Montana  Constitution.  While  the  Montana  Supreme  Court 

has  never  had  occasion  to  rule  upon  this  question,  several 

cases  containing  dictum  as  to  the  function  and  basis  of 

the  commissioner  system  indicate  that  such  a  substitution 

would  be  constitutional. 

"...  The  compensation  has  been  fixed  by 
the  tribunal  instituted  by  law  for  that  purpose 
as  the  just  compensation  for  the  damage 
proposed.   The  authorities  hold  that  award  to 
be  a  substantial  fact  which  fixes  the  just 
compensation  to  which  relator  is  entitled, 
until  revised  on  appeal...  Surely  an  award, 
considered  in  the  judgment  of  the  commissioners 
to  be  just  compensation  in  lieu  of  complete 
deprivation  or  of  continued  use  of  property 
condemned,  must  be  sufficient  deposit  to 
answer  for  the  temporary  possession  granted 
by  the  court  on  deposit  of  the  first  award." 
State  ex  rel.  Volunteer  Mining  Company  v. 
McHatton,  15  Mont.  159.  38 .  Pac.  711  '1894). 

The  language  of  the  court  in  the  McHatton  case,  "compen- 
sation has  been  fixed  by  the  tribunal  instituted  by  law 
for  that  purpose",  indicates  that  while  there  must  be  some 
determination  of  a  just  amount  for  the  purpose  of  allowing 
the  plaintiff  into  possession,  the  Constitution  does  not 
determine  how  such  compensation  is  to  be  ascertained,  but 
rather  the  state  legislature  shall  determine  the  means  by 
which  such  compensation  will  be  determined. 
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It  has  also  been  held  that  the  commissioners*  award 
is  not  a  judgment,  but  merely  prima  facie  the  just  compen- 
sation to  which  the  defendant  is  entitled,  such  amount  sub- 
ject to  revision  on  appeal  to  a  jury  trial*  State  ex  rel. 
State  Highway  Commission  v.  District  Court  of  the  Fourth 
Judicial  District.  Mineral  County,  34&  P. 2d  132  (1959). 
State  et  al  v.  Bradshaw  Land  Company,  99  Mont.  95,43  P. 2d 

674  (1935). 

It  is  therefor  apparent  that  while  Sec.  14  of  Art.  Ill 
of  the  Montana  Constitution  requires  that  just  compensation  be 
paid  to  the  owner  or  into  court  for  the  owner  prior  to  the 
plaintiff* s  gaining  possession,  the  method  of  ascertaining 
such  compensation  is  statutory. 
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A.  CONSTITUTIONAL  PROVISION: 

Article  I,  Sec.  21:  Private  property 
compensated  for.  The  property  of  no  person 
shall  be  taken  or  damaged  for  public  use 
without  just  compensation  therefor. 

B.  COMMENT : 

This  constitutional  provision  differs  from  Montana's 

inasmuch  as  it  does  not  stipulate  any  particular  time  when 

compensation  must  be  made.   This  is  especially  well  shown 

by  language  of  the  Supreme  Court  of  Nebraska  in  State  v. 

Several  Parcels  of  Land,  79  Neb.  638,  113  N.W.  248,  251 

(1907),  where  that  court  said: 

*  *  *  The  Constitutions  of  many 
states  require  that,  before  private  property 
can  be  taken  under  condemnation  proceedings 
for  public  purposes,  payment  therefor  must 
be  made  or  tendered.  Our  Constitution  has 
a  different  provision.   Section  21  of  Article 
I  of  our  Constitution  provides:   "The  property 
of  no  person  shall  be  taken  or  damaged  for 
public  use  without  just  compensation  therefor." 
In  the  present  case,  no  attempt  was  made  to 
take  private  property  without  just  compen- 
sation, and  the  constitutional  provision 
quoted  cannot  fairly  be  construed  to  mean 
that  payment  must  be  made  in  advance  of  the 
actual  taking  of  the  property.   It  only 
requires  that  just  compensation  must  be 
made  for  the  property  taken.   It  is  left  to 
the  Legislature  to  determine  the  manner 
of  taking  and  the  time  and  manner  of  pay- 
ment. *  *  *  (Emphasis  added.) 

No  further  comment  is  here  necessary  since  the 

above  language  of  the  court  sufficiently  indicates  why 

Nebraska  statutory  provisions  concerning  condemnation 

proceedings  may  differ  greatly  from  Montana's. 
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A.  CONSTITUTIONAL  PROVISION: 

Article  I,  Sec.  8:  Rights  of  accused 
in  criminal  prosecutions;  jeopardy;  due 
process  of  law;  eminent  domain.  *  *  *  nor 
shall  private  property  be  taken  for  public 
use  without  just  compensation  having  been 
first  made,  or  secured,  except  in  cases  of 
war,  riot,  fire,  or  great  public  peril,  in 
which  case  compensation  shall  be  afterward 
made. 

B.  COMMENT: 

It  should  be  noticed  that  the  Nevada  constitutional 
provision  contains  the  words  "or  secured."  Since  these 
words  are  included  in  Nevada's  constitution,  sufficient 
dissimilarity  exists  between  the  Montana  and  Nevada 
constitutional  provisions  so  as  to  render  any  comparison 
with  the  Nevada  constitution  valueless. 

Nevada  does  presently  use  the  commissioner  system. 

See  Nevada  Revised  Statutes,  Sec.  37.110.   It  should  be 

noted,  however,  that  under  Nevada  Revised  Statutes, 

Sec.  37.100,  the  plaintiff  may  move  the  court  of  a  judge 

thereof,  at  any  time  after  the  commencement  of  the  suit, 

for  an  order  permitting  the  plaintiff  to  occupy  the 

premises  sought  to  be  condemned,  pending  the  entry  of 

judgment,  and  to  do  such  work  thereon  as  may  be  required. 

In  order  to  gain  this  possession  the  plaintiff  must  either 

execute  and  file  a  bond  for  not  less  than  double  the  value 

of  the  premises  sought  to  be  condemned,  plus  damages,  or, 
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with  consent  of  the  court,  deposit  with  the  clerk  of  the 

court  a  sum  equal  to  the  value  of  the  premises  plus 

damages.  However,  subdivision  (7)  of  Section  37.100 

states: 

7.  The  provisions  of  this  section 
requiring  the  execution  and  filing  of  a 
bond  shall  not  apply  in  any  action  or 
proceeding  in  which  the  State  of  Nevada 
is  the  plaintiff,  but  the  public  faith 
and  credit  of  the  State  of  Nevada  is 
hereby  pledged  as  security  in  lieu  of 
the  bond. 

It  must  be  remembered,  however,  that  such  a 

provision  could  not  be  used  in  Montana  because  of 

Article  III,  Sec.  14  of  the  Montana  Constitution. 
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A.  CONSTITUTIONAL  PROVISIONS 

Part  First, .Article  12th.  Protection  and 
taxation  reciprocals  Every  member  of  the  commu- 
nity has  a  right  to  be  protected  by  it,  in  the 
enjoyment  of  his  life,  liberty,  and  property? 
he  is  therefore  bound  to  contribute  his  share 
in  the  expense  of  such  protection,  and  to  yield 
his  personal  service  when  necessary,  or  an 
equivalent.  But  no  part  of  a  man's  property- 
shall  be  taken  from  him,  or  applied  to  public 
uses,  without  his  own  consent,  or  that  of  the 
representative  body  of  the  people.  Nor  are 
the  inhabitants  of  this  state  controllable  by 
any  other  laws  than  those  to  which  they,  or 
their  representative  body,  have  given  their 
consent. 

B.  COMMENT; 

As  the  above  provision  makes  no  mention  of  just 
compensation,  or  of  the  payment  of  such  compensation 
to  the  owner  or  into  court  for  him,  it  would  be  of  no 
value  to  consider  the  applicable  New  Hampshire  statutes 
in  comparison  to  Montana's  condemnation  procedure. 
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A.  CONSTITUTIONAL  PROVISION: 

Article  I,  sec.  16.  Taking  private  property 
for  public  use;  compensation; land  for  public 
highways!  Private  property  shall  not  be  taken  for 
public  use  without  just  compensation;  but  land 
may  be  taken  for  public  highways  as  heretofore 
until  the  legislature  shall  direct  compensation 
to  be  made.   (Emphasis  added). 

B.  COMMENT : 

This  rather  unique  constitutional  provision  allows 
the  legislature  to  determine  when  compensation  must  be 
made  for  the  taking  of  property  to  be  used  for  highway 
purposes.  New  Jersey  appears  to  be  one  of  the  very 
few  states  which  makes  explicit  exception  in  its  consti- 
tutional provision  for  instances  where  condemned 
property  is  taken  for  "public  highways."  Obviously, 
under  such  a  provision  as  this,  the  state  is  nearly 
without  bounds  with  respect  to  its  condemnation 

procedure when  applied  to  the  purpose  of  acquiring 

land  for  public  highways.   In  view  of  the  Montana 
constitutional  provision,  there  is  no  point  in  attempting 
to  draw  any  comparison  between  the  Montana  and  New 
Jersey  statutes. 
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A.  CONSTITUTIONAL  PROVISION: 

Article  II,  Sec.  20s;   Eminent  domain. 
Private  property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation. 

B.  COMMENT: 

By  virtue  of  the  above  constitutional  provision,  which 
in  itself  stipulates  no  particular  time  for  the  award  of 
just  compensation,  any  result  reached  in  New  Mexico  is 
of  little  value  when  compared  to  Montana. 

C.  COMMENT: 

Section  22-9-18  of  the  New  Mexico  Statutes,  1953, 

however,  is  of  particular  interest  since  it  allows  the 

plaintiff  immediate  possession  upon  motion  to  the  court 

and  executing  and  filing  a  bond  to  the  benefit  of  the 

defendant  in  a  penal  sum  fixed  by  the  court  not  less 

than  double  the  value  of  the  premises  sought  to  be 

condemned.   Section  22-9-18  is  set  out  in  full  as  follows: 

22-9-18:  Possession  of  property- -How 
and  when  obtained- -Actions  stayed- -Injunctions -- 
Bond- -Entry  before  taking  possession.   At  any 
time  after  the  report  of  the  commissioners  and 
approval  of  the  same,  and  pending  any  appeal 
to  the  district  court,  after  the  plaintiff  shall 
have  paid  into  the  court  for  the  defendants  the 
full  amount  of  the  appraised  value  of  said 
property,  if  already  in  possession,  the  plaintiff 
may  continue  therein,  and  if  not,  then  the 
plaintiff  may  take  possession  of  and  use  the 
property  during  the  pendency  of  and  until  the 
final  conclusion  of  the  litigation,  and  if 
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necessary,  all  actions  and  proceedings 
against  the  plaintiff  on  account  thereof 
may  be  stayed,  and  for  the  purpose  of 
enforcing  the  provisions  of  this  section, 
the  court  is  hereby  authorized  and  em- 
powered to  make  all  orders  which  it  may 
deem  necessary  to  protect  the  interests 
of  all  parties  in  said  litigation,  re- 
quiring bond  or  other  indemnity  or 
security.   And  in  all  cases  where  it  is 
necessary  to  secure  service  upon  the 
defendants,  or  any  of  them  by  publication, 
the  court  may,  upon  the  plaintiff  giving 
bond  at  the  time  the  petition  is  presented 
in  such  sum  as  the  court  may  fix,  make 
an  order  authorizing  the  plaintiff  to  at 
once  enter  into  the  possession  of  the 
property.   And  in  all  cases  where  the 
plaintiff  is  the  state  of  New  Mexico, 
or  any  of  the  departments  or  commissions 
thereof,  or  any  county  or  municipality 
in  the  state  of  New  Mexico,  and  where 
the  lands  sought  to  be  acquired  are  to 
be  used  for  the  improvement,  or  construc- 
tion, of  a  public  street,  way  or  of  a 
public  highway,  or  where  the  plaintiff 
is  a  municipality  of  the  state  of 
New  Mexico,  and  where  the  lands  sought 
to  be  acquired  are  to  be  used  for  an 
airport  or  cantonment  or  for  any  other 
purpose  in  connection  with  the  national 
defense  program,  the  plaintiff  may  move  the 
court  at  any  time  after  the  filing  of  the 
petition  on  notice  to  the  defendant  if  he 
is  a  resident  of  the  state,  or  appeared 
by  attorney  in  the  action,  otherwise  by 
serving  a  notice  directed  to  him  by 
the  clerk  of  the  court,  for  an  order  permit' 
ting  the  plaintiff  to  occupy  the  premises 
sought  to  be  condemned,  pending  the  action, 
and  to  do  such  work  thereon,  as  may  be 
required  for  the  easement,  title,  or 
other  interest,  sought  according  to  its 
nature.   The  court  shall  take  proof  by 
affidavit,  or  otherwise,  of  the  value  of 
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the  premises  sought  to  be  condemned  and 
of  the  damages  which  will  accrue  from 
the  condemnation  and  of  the  reasons 
for  requiring  a  speedy  occupation, 
and  shall  grant  or  refuse  the  motion 
according  to  the  equity  of  the  case 
and  the  relative  damages  which  may 
accrue  to  the  parties.   If  the  motion 
is  granted,  the  court  shall  require 
the  plaintiff  to  execute  and  file  in 
the  court  a  bond  the  benefit  of  the 
defendant  with  sureties  to  be  approved 
by  the  court  in  a  penal  sum  to  be 
fixed  by  the  court,  not  less  than  double 
the  value  of  the  premises  sought  to  be 
condemned  and  the  damages  which  will 
ensue  from  such  condemnation,  as  the  same 
may  appear  to  the  court  on  the  hearing, 
and  conditioned  to  pay  the  adjudged 
value  of  the  premises  and  all  damages 
in  case  the  property  is  condemned,  and 
to  pay  all  damages  arising  from  occupa- 
tion before  judgment,  in  case  the 
premises  are  not  condemned.   The  amounts 
fixed  by  the  court  shall  be  for  the 
purposes  of  the  motion  only,  and  shall 
not  be  admissible  in  evidence  on  final 
hearing.   The  court  may  also,  pending 
the  action,  restrain  the  defendant 
from  hindering  or  interfering  with 
the  occupation  of  the  premises  and 
the  doing  thereon  of  the  work  required 
for  the  easement,  title  or  other  interest 
therein.  *   *  *   (Emphasis  added.) 

D.   COMMENT : 

It  must  be  remembered,  however,  that  the  above  statutory 

provision  may  well  be  constitutional  only  by  virtue  of  the 

wording  of  Article  II,  Sec.  20  of  the  New  Mexico  Constitution. 
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NMJORK 
A«   CONSTITUTIONAL  PROVISION l 

Article  I,  Sec  7*  Compensation  for  taking 
private  property  i  priYate^mMT^raTn^p^oF^^^ 
agricultural  lan^F*excess  condgmnat i on  * 

(a)"  Private pro^erty~sliaTin5ot'  Be  taken 

for  public  use  without  just  compensation* 

(b)  When  private  property  shall  be  taken 
for  any  public  use.,  the  compensation  to  b©  made 
therefor,  when  such  compensation  is  not  made  by 
the  state,  shall  be  ascertained  by  a  jury,  or 
by  the  supreme  court  without  a  jury,  but  not 
with  a  referee  other  than  an  official  refer©© „ 
or  by  not  less  than  three  commissioners  appointed 
by  a  court  of  record,  as  shall  b©  prescribed 
by  law 

B.    COMMENT; 

The  major  difference  between  the  above  provision, 
and  Article  III,  Sec.  14  of  the  Montana  Constitution  is 
that  under  sub-section  (a)  it  is  not  stated  that  th© 
just  compensation  must  first  be  made  to  the  owner  or 
paid  into  court  for  him  prior  to  any  taking.  The  New 
York  courts  have  recognized  this  ommissioh,  and  have  held 
that  the  state  need  not  deposit  any  compensation  into 
court  prior  to  taking  possession.   They  only  require 
that  the  statute  recognize  the  absolute  right  of  the 
owner,  upon  the  taking  of  the  property,  to  just  compen- 
sation and  makes  provision  for  the  prompt  determination 
and  payment  of  such  compensation  from  the  public  funds/ 
but  compensation  is  not  a  condition  precedent  to  a 
valid  appropriation.   LaFayette  Hotel  Company  v.  County 
of  Erie,  205  N.T.S.  2d  626  (I960). 
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NORTH  CAROLINA 

A.    CONSTITUTIONAL  PROVISION; 

Article  I,  Sec.  17.   No  person  taken T  etc., 
but  by  law  of  land;   No  person  ought  to  be  taken, 
imprisoned,  or  disseized  of  his  freehold,  liberties 
or  privileges,  or  outlawed  or  exiled,  or  in  any 
manner  deprived  of  his  life,  liberty  or  property, 
but  by  law  of  the  land. 

B6    COMMENT: 

The  North  Carolina  supreme  court  has  clearly 

expressed  the  import  of  their  constitutional  provision 

concerning  the  exercise  of  eminent  domain  with  the 

following  language: 

"Practically  every  State  in  the  Union,  North 
Carolina  excepted,  contains  an  express  constitutional 
provision  against  the  taking  of  private  property  for 
public  use  without  the  payment  of  just  compensation. 
However,  North  Carolina  recognizes  this  fundamental 
right  to  just  compensation  as  so  grounded  in  natural 
law  and  justice  that  it  is  part  of  the  fundamental 
law  of  the  State,  and  imposes  upon  a  governmental 
agency  taking  private  property  for  public  use  a 
correlative  duty  to  make  just  compensation  to  the 
owner  of  the  property  taken .   This  principle  is 
considered  in  North  Carolina  as  an  integral  part 
of  "the  law  of  the  land"  within  the  meaning  of 
Article  I,  Sec.  17,  of  the  State  Constitution," 
DeBruhl  v.  State  Highway  and  Public  Works  Commis- 
sion, 247  N.C.  67T7102  s.E.  2d  229  (1958). 

As  North  Carolina  has  no  express  constitutional 

provision  concerning  the  exercise  of  eminent  domain,  it 

is  unnecessary  to  examine  any  statutory  provisions  in 

comparison  with  Montana's  current  eminent  domain  statutes. 
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A.  CONSTITUTIONAL  PROVISION: 

Article  I,  Sec.  14 ,  as  amended  by 
Article  LXVI:  Private  property  shall  not 
be  taken  or  damaged  for  public  use  without 
just  compensation  having  been  first  made 
to,  or  paid  into  court  for  the  owner.  No 
right  of  way  shall  be  appropriated  to  the 
use  of  any  corporation  until  full  compen- 
sation therefor  be  first  made  in  money  or 
ascertained  and  paid  into  court  for  the 
owner,  irrespective  of  any  benefit  from 
any  improvement  proposed  by  such  corpora- 
tion, which  compensation  shall  be  ascer- 
tained by  a  jury,  unless  a  jury  be  waived, 
provided,  however,  that  when  the  state  or 
any  of  its  departments,  agencies  or 
political  subdivisions  seeks  to  acquire 
right  of  way,  it  may  take  possession  upon 
making  an  offer  to  purchase  and  by  depositing 
the  amount  of  such  offer  with  the  clerk 
of  the  district  court  of  the  county  where- 
in the  right  of  way  is  located.   The  cleric 
shall  immediately  notify  the  owner  of  such 
deposit.   The  owner  may  thereupon  appeal 
to  the  court  in  the  manner  provided  by  law, 
and  may  have  a  jury  trial,  unless  a  jury  be 
waived,  to  determine  the  damages.   (Emphasis 
added . ) 

B.  COMMENT : 

By  virtue  of  the  1956  constitutional  amendment, 
Article  LXVI,  North  Dakota  adopted  what  is  popularly 
known  as  a  "quick  take"  law  of  condemnation.   The 
adoption  of  such  a  procedure  concerning  the  time  of 
possession  in  condemnation  proceedings  in  Montana  would 
necessitate  a  constitutional  amendment,  as  the  requirement 
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of  just  compensation  as  stated  in  Sec.  14  of  Article  III 
of  the  Montana  Constitution  would  not  be  fulfilled  by 
providing  for  such  procedure  by  statute. 
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A.  CONSTITUTIONAL  PROVISION: 

Article  I,  Sec.  19:   Inviolability  of 
private  property.  Private  property  shall 
ever  be  held  inviolate,  but  subservient  to 
the  public  welfare.   When  taken  in  time  of 
war  or  other  public  exigency,  imperatively 
requiring  its  immediate  seizure  or  for  the 
purpose  of  making  or  repairing  roads,  which 
shall  be  open  to  the  public,  without  charge, 
a  compensation  shall  be  made  to  the  owner, 
in  money,  and  in  all  other  cases,  where 
private  property  shall  be  taken  for  public 
use,  a  compensation  therefor  shall  first 
be  made  in  money,  or  first  secured  by  a 
deposit  of  money j  and  such  compensation 
shall  be  assessed  by  a  jury,  without  deduction 
for  benefits  to  any  property  of  the  owner. 

B.  COMMENT: 

With  respect  to  the  above  constitutional  provision, 
the  Supreme  Court  of  Ohio  held  in  Hixson  v.  Bur son,  54  0.  S. 
470,  43  N.E.  1000  (1896),  that  "the  subject  of  roads  is  of 
so  general  a  nature  that  it  is  placed  alongside  of  'a 
time  of  war  and  other  public  exigencies,9  and  it  is  provided 
that  private  property  may  be  taken  for  roads  without  first 
making  compensation  therefor." 

On  the  basis  of  this  court's  interpretation  of  its 
constitutional  provision,  and  because  Article  I,  Sec.  19 
contains  the  words  "or  first  secured  by  a  deposit  of 
money,"  (which  deposit  would  not  necessarily  have  to 
constitute  just  compensation) ,  the  Ohio  constitutional 
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provision  is  sufficiently  different  from  Montana's  so  as 
to  render  any  comparison  of  statutes  of  the  two  states 
of  no  value. 
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OKLAHOMA 

A.  CONSTITUTIONAL  PROVI SION : 

Article  II ,  Sec.  24:  Private  property -- 

Public  use  Character  of  use  a  judicial 

question.   Private  property  shall  not  be  taken 
or  damaged  for  public  use  without  just  compen- 
sation.  Such  compensation,  irrespective  of  any 
benefit  from  any  improvements  proposed,  shall 
be  ascertained  by  a  board  of  commissioners  of 
not  less  than  three  freeholders,  in  such  manner 
as  may  be  prescribed  by  law.   The  commissioners 
shall  not  be  appointed  by  any  judge  or  court 
without  reasonable  notice  having  been  served 
upon  all  parties  in  intei-est.   The  commissioners 
shall  be  selected  from  the  regular  jury  lists 
of  names  prepared  and  made  as  the  Legislature 
shall  provide.   Any  party  aggrieved  shall  have 
the  right  of  appeal,  without  bond,  and  a  trial 
by  jury  in  cotirt  of  record.  Until  the  com- 
pensation shall  be  paid  to  the  owner,  or  into 
court  for  the  owner,  the  property  shall  not 
be  disturbed,  or  the  proprietary  rights  of  the 
owner  divested,   When  possession  is  taken  of 
property  condemned  for  any  public  use,  the 
owner  shall  be  entitled  to  the  immediate  receipt 
of  the  compensation  awarded,  without  prejudice 
to  the  right  of  either  party  to  prosecute 
further  proceedings  for  the  judicial  determina- 
tion of  the  sufficiency  or  insufficiency  of 
such  compensation.   The  fee  of  land  taken  by 
common  carriers  for  right  of  way,  without  the 
consent  of  the  owner,  shall  remain  in  such 
owner  subject  only  to  the  use  for  which  it  is 
taken.   In  all  cases  of  condemnation  of  private 
property  for  public  or  private  use,  the  deter- 
mination of  the  character  of  the  use  shall  be  a 
judicial  question. 

B.  COMMENT: 

The  above  provision  specifically  provides  that  a 
board  of  commissioners  must  determine  just  compensation  for 
the  land  owner  in  condemnation  proceedings,  and  in  this  way 
differs  from  Montana,  as  the  use  of  commissioners  to 
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determine  just  compensation  is  statutory,  and  not  provided 
for  in  the  Montana  Constitution.  Also,  the  above  provision 
does  not  provide  for  the  obtaining  of  possession  by  the 
condemnor  until  the  board  of  commissioners  has  determined 
the  amount  of  just  compensation,  as  by  the  provision,  the 
commissioners  are  the  only  ones  who  can  determine  just 
compensation  prior  to  a  jury  trial. 
C,   COMMENT: 

The  Oklahoma  statutes  merely  bear  out  their  constitu- 
tional provision  as  cited  above,  in  that  there  can  be  no 
possession  by  the  plaintiff  until  the  commissioners' 
report  has  been  filed. 
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A.  CONSTITUTIONAL  PROVISION: 

Article  I,  Sec.  18:  Private  property 
or  services  taken  for  public  use.  Private 
property  shall  not  be  taken  for  public  use, 
nor  the  particular  services  of  any  man  be 
demanded,  without  just  compensation;  nor 
except  in  the  case  of  the  state,  without 
such  compensation  first  assessed  and 
tendered;  provided,  that  the  use  of  all 
roads,  ways  and  waterways  necessary  to 
promote  the  transportation  of  the  raw 
products  of  mine  or  farm  or  forest  or 
water  for  beneficial  use  or  drainage  is 
necessary  to  the  development  and  welfare 
of  the  state  and  is  declared  a  public  use. 

B.  COMMENT: 

Note  that  the  Oregon  constitutional  provision 
simply  provides  that  "private  property  shall  not  be 
taken  for  public  use  ...  without  just  compensation  ...." 
The  provision  which  requires  such  compensation  to  be 
first  assessed  and  tendered  does  not  apply  to  the 
state.   Therefore,  the  Oregon  condemnation  statutes 
found  under  this  type  of  constitutional  provision  have 
no  relevancy  for  comparison  with  Montana. 
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A.  CONSTITUTIONAL  PROVISION; 

■..-':/'  Article  I,  sec  16.  Compensation  for 
private  property I  — -  Private  property  shall 
not  be  taken  Tor  public  usess  without  just 
compensation, 

B.  COMMENT; 

Since  Article  Ij,  sec  16  of  the  Rhode  Island 
Constitution  contains  no  provision  as  to  the  time  when 
such  just  compensation  must  be  made,  as  does  Montana 
Constitution,  Article  III,  sec  14,  any  comparison  of 
the  statutes  of  those  two  states  with  respect  to  when 
just  compensation  must  be  paid  would  be  of  no  value. 
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SOUTH  CAROLINA 

A.    CONSTITUTIONAL  PROVISION; 

Article  I,  Sec.  17.  Presentment  of  grand 
jury:  not  tried  twice:  private  property:  No  person 
shall  be  held  to  answer  for  any  crime  where  the 
punishment  exceeds  a  fine  of  one  hundred  dollars 
or  imprisonment  for  thirty  days,  with  or  without 
hard  labor,  unless  on  a  presentment  or  indictment 
of  a  grand  jury  of  the  County  where  the  crime  shall 
have  been  committed,  except  in  cases  arising  in  the 
land  or  naval  forces  or  in  the  militia  when  in 
actual  service  in  time  of  war  or  public  danger; 
nor  shall  any  person  be  subject  for  the  same 
offense  to  be  twice  put  in  jeopardy  of  life  or 
liberty,  nor  shall  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself.  Private 
property  shall  not  be  taken  for  private  use 
without  the  consent  of  the  owner .  nor  for  public 
use  without  just  compensation  being  first  made 
therefor.   (Emphasis  added).., 

B0    COMMENT: 

The  above  provision  as  emphasized  differs  from 
Article  III,  Sec.  14  of  the  Montana  Constitution  in  that 
it  does  not  specify  that  the  compensation  can  be  paid 
into  court  for  the  owner  in  lieu  of  direct  payment. 
C.   COMMENT  ON  STATUTORY  PROVISIONS; 

The  applicable  South  Carolina  code  sections  provide 
that  in  condemnation  proceedings  brought  by  the  state 
highway  department,  a  condemnation  board  chosen  from 
responsible  citizens  will  determine  damages,  and  that 
the  highway  department  cannot  gain  possession  of  the 
land  until  the  board  has  assessed  the  damages  to  result 
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from  the  condemnation,  such  amount  to  be  paid  to  the 
owner  before  the  land  is  entered  by  the  department. 

Code  of  South  Carolina,  1952s  Sections  33-128,  and  33-140, 
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SOUTH  DAKOTA 

A.  CONSTITUTIONAL  PROVISION: 

Article  VI,  Sec.  13:  Private  property 
shall  not  be  taken  for  public  use,  or  damaged, 
without  just  compensation  as  determined  by  a 
jury,  which  shall  be  paid  as  soon  as  it  can 
be  ascertained,  and  before  possession  is  taken. 
No  benefit  which  may  accrue  to  the  owner  as 
the  result  of  an  improvement  made  by  any 
private  corporation  shall  be  considered  in 
fixing  the  compensation  for  property  taken 
or  damaged.   The  fee  of  land  taken  for 
railroad  tracks  or  other  highways  shall  remain 
in  such  owners,  subject  to  the  use  for  which 
it  was  taken t 

B.  COMMENT : 

South  Dakota  apparently  does  not  use  the  assessment 
commissioner  system.   A  review  of  the  applicable  South 
Dakota  statutes  serves  no  purpose  since  Article  VI, 
Section  13  of  the  South  Dakota  Constitution  expressly 
prohibits  possession  of  the  land  before  just  compensation 
is  determined  by  a  jury  and  paid! 
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TENNESSEE 

A.  CONSTITUTIONAL  PROVISIONS 

Article  I,  Sec.  21s  No  manTs  services  or 
prope rty  taken  without  consent  or  compensation . 
That  no  man's  particular  services  shall  be 
demanded,  or  property  taken,  or  applied  to 
public  use,  without  the  consent  of  his  repre- 
sentative, or  without  just  compensation  being 
made  therefor* 

B.  COMMENT; 

Note  that  Tennessee fs  constitutional  provision 
merely  requires  that  the  owner  of  condemned  property 
must  either  give  his  consent  or  be  paid  just  compensation 
in  order  that  his  property  be  taken  or  applied  to  public 
use.   Nowhere  does  Article  I,  Sec.  21  of  the  Tennessee 
Constitution  provide  for  the  time  when  such  compensation 
must  be  made.   Therefore,  Tennessee fs  provision  is 
sufficiently  unlike  Montana's  so  as  to  render  any 
comparison  of  their  respective  condemnation  procedure 
statutes  of  no  value  for  the  purpose  of  this  compilation. 
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TEXAS 

A.  CONSTITUTIONAL  PROVISION 1 

Article  I,  Sec.  17:  No  person's  property 
shall  be  taken ,  damaged  or  destroyed  for  or 
applied  to  public  use  without  adequate  compen- 
sation being  made,  unless  by  the  consent  of 
such  person;  and,  when  taken,  except  for  the 
.  use  of  the  State,  such  compensation  shall  be 
first  made,  or  secured  by  a  deposit  of  money; 
and  no  irrevocable  or  uncontrollable  grant  of 
special  privileges  or  immunities,  shall  be 
made;  but  all  privileges  and  franchises  granted 
by  the  Legislature,  or  created  under  its 
authority  shall  be  subject  to  the  control 
thereof.   (Emphasis  added.) 

B.  COMMENT: 

Note  that  Article  I,  Sec.  17  of  the  Texas  Constitution 
requires  that  compensation  "shall  first  be  made"  before 
a  person's  property  is  taken,  damaged  or  destroyed, 
except  when  it  is  taken,  damaged  or  destroyed  for  the 
use  of  the  State.   Therefore,  the  Texas  statutes  enacted 
under  this  constitutional  provision,  cannot  be  compared 
with  any  advantage  to  the  Montana  condemnation  statutes. 

C.  COMMENT ; 

Article  3264  of  the  Texas  Statutes,  1948,  provides 
for  the  use  of  an  assessment  commission  in  Texas.   It 
appears  under  Article  3268  that  the  plaintiff  cannot 
acquire  possession  of  the  condemned  property  until  after 
an  award  has  been  rendered  by  the  commissioners. 
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A.  CONSTITUTIONAL  PROVI SION : 

Article  I,  Sec.  22:  Private  property 
for  public  use.  Private  property  shall  not 
be  taken  or  damaged  for  public  use  without 
just  compensation. 

B.  COMMENT; 

As  may  be  readily  seen,  the  Utah  constitutional 
provision  does  not  contain  the  phrase  of  Article  III, 
Sec.  14  of  the  Montana  Constitution  which  reads: 
"...  without  just  compensation  having  been  first  made 
to  or  paid  into  court  for  the  owner."  Therefore,  the 
statutory  provisions  of  Utah,  under  its  constitutional 
provision,  cannot  be  successfully  compared  to  Montana's 
with  respect  to  the  time  of  payment  of  compensation. 

C.  COMMENT : 

It  is  interesting  to  note,  however,  that  Sec.  78-34- 

10  of  the  Utah  Code  Annotated,  1953,  begins  by  reading: 

78 -34 -10 Compensation  and  damages-- 

How  assessed.  --  The  court,  jury  or  referee 
must  hear  such  legal  evidence  as  may  be 
offered  by  any  of  the  parties  to  the 
proceedings,  and  thereupon  must  ascertain 
and  assess:  *  *  * 

A  comparison  of  this  statutory  provision  with  the 
material  contained  in  the  Montana  section  of  this  compila- 
tion indicates  that  this  provision  is  nearly  verbatim  to 
the  Montana  provision  of  as  late  a  date  as  1879  and 
perhaps  up  until  1887,  when  it  appears  that  Montana 
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enacted  Its  statute  providing  for  a  commissioner  system. 
It  Is  obvious  that  both  Section  78-34-10,  Utah  Code 
Annotated;  1953  and  the  original  Montana  code  section 
were  copied  from  California.  Montana  changed  its 
provision  by  providing  for  a  commission  to  assess  com- 
pensation in  1887,  Utah  apparently  never  did. 
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A.  CONSTITUTIONAL  PROVISION; 

Chapter  I,  Article  29  Private  property 
subject  to  public  useg  owper"*TF^e™paid; 
That  private  property  ought  to  b"e~suBservient 
to  public  uses  when  necessity  requires  it, 
nevertheless,  whenever  any  person rs  property 
is  taken  for  the  use  of  the  public,  the  owner 
ought  to  receive  an  equivalent  in  money. 

B.  COMMENT; 

The  dissimilarity  between  the  above  provision  and 
Article  III,  Sec*  14  of  the  Montana  Constitution  renders 
a  comparison  of  the  condemnation  statutes  of  the  two 
states  useless. 
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A.  CONSTITUTIONAL  PROVISIONS; 

Article  I,  Sec*  6.  Suffrage;  taxation; 
private  property  for  public  uses;  consent  of 
'governed',,  -'-—  That  all  elections  ought  to  be 
free;  and  that,  all  men,  having  sufficient 
evidence  of  permanent  common  interest  with, 
and  attachment  to,  the  community,  have  the  right 
of  suffrage,  and  cannot  be  taxed,  or  deprived 
of,  or  damaged  in,  their  property  for  public 
uses,  -without  their  own  "consent,  or  that  of 
their  representatives  duly  elected,  or  bound 
by  any  law  to  which  they  have  hot,  in  like 
manner,  assented  for  the  public  good.  (Pertinent 
clause  emphasized) • 

Article  IV,  Sec  58.   Prohibitions  on 
General  Assembly  as  to  suspension  of  writ  of 
habeas  corpus.,  and  enactment  of  laws  referring 
to  religionand  other  laws."' '— ~~"Th~e  privileges 
of  the  writ  of  habeas  corpus  shall  not  be 
suspended  unless  when,  in  cases  of  invasion 
or  rebellion,  the  public  safety  may  require. 
The  General  Assembly  shall  not  pass  any  bill  of 
attainder,  or  any  ex  post  facto  law,  or  any 
law  impairing  the  obligation  of  contracts,  or 
any  law  abriding  the  freedom  of  speech  or  of 
the  press.  It  shall_  not  enact  any  law  whereby 
private  property  shall  be  taken  or  damaged  for 
public  uses,  without'  just  compensation,  the~~ 
term  "public  uses"  to  be  defined  by  the  General 
Assembly.  *  *  »~TEmphasis  adde dj. 

B.  COMMENT: 

Reviewing  the  above  constitutional  provisions, 
especially  Article  IV,  Sec.  58,  it  appears  that  the 
constitution  itself  specifies  no  particular  time  when 
such  compensation  must  be  made  with  respect  to  the 
condemnors  taking  possession  of  the  condemned  property, 
In  State  Highway  Commissioner  v.  Kreger,  128  Va.  203, 
105  S.E.217  (1920),  the  Supreme  Court  of  Appeals  of 
Virginia  held  that  under  the  Virginia  Constitution, 
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specifically  Sec.  5$s  the  only  payment  of  just  compen- 
sation required  before  the  condemnor  could  acquire 
possession  of  the  condemned  property  was  that  compensation 
required  by  statute— and  statute  alone.  The  constitution 
itself  stipulates  no  particular  time  when  that  compen- 
sation must  be  made.  On  page  220  of  105  S.E.  the  court 
said: 

*  *  *  it  is  only  where  the  statute  permits,  or 
to  the  extent  that  it  permits,  the  seizure  and 
use  of  the  property  previous  to  the  payment  of 
the  compensation  that  it  is  at  all  essential  to 
the  validity  of  the  statute  that  it  should 
provide  any  security  for  payment  of  the  unpaid 
compensation.  If  all  or  a  portion, of  the 
compensation  is  permitted  by  the  statute  to  be 
paid  after  the  entry,  still  the  statute  is 
valid  if  it  affords  the  owner  such  a  remedy  as 
to  the  compensation  that  he  will,  after  the 
entry,  receive  with  reasonable  certainty  and 
without  unnecessary  or  unreasonable  delay  the 
just  compensation  to  which  he  is  entitled,  and 
which  is  not  paid  before  entry.  *  *  * 

It  should  be  noted  that  Virginia  does  use  the 
commission  system  of  assessment  or  for  an  initial 
decision  of  the  compensation  to  be  made.  The  condem- 
nation procedure  statutes  of  Virginia,  however,  are  not 
bound  by  the  strict  constitutional  limits  as  Montana's 
appear  to  be. 
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A.   CONSTITUTIONAL  PROVISION: 

Article  I,  Sec.  16:  (as  amended  by  Ninth 
Amendment j  approved  1920):  Eminent  domain. 
Private  property  shall  not  be  taken'Tor  private 
use,  except  for  private  ways  of  necessity,  and 
for  drains,  flumes,  or  ditches  on  or  across  the 
lands  of  others  for  agricultural,  domestic,  or  ' 
sanitary  purposes.  No  private  property  shall 
be  taken  or  damaged  for  public  or  private  use 
without  just  compensation  having  been  first  made, 
or  paid  into  court  for  the  owner,  and  no  right- 
of-way  shall  be  appropriated  to  the  use  of  any 
corporation  other  than  municipal  until  full 
compensation  therefor  be  first  made  in  money,  or 
ascertained  and  paid  into  court  for  the  owner, 
irrespective  of  any  benefit  from  any  improvement 
proposed  by  such  corporation,  which  compensation 
shall  be  ascertained  by  a  jury,  unless  a  jury  be 
waived,  as  in  other  civil  cases  in  courts  of  record, 
in  the  manner  prescribed  by  law.  Whenever  an 
'  attempt  is  made  to  take  private  property  for  a  use 
alleged  to  be  public,  the  question  whether  the 
contemplated  use  be  really  public  shall  be  a 
judicial  question,  and  determined  as  such,  with- 
out regard  to  any  legislative  assertion  that  the 
use  is  public:   Provided,  that  the  taking  of 
private  property  by  the  state  for  land  reclamation 
and  settlement  purposes  is  hereby  declared  to  be 
for  public  use. 

a.'   APPLICABLE  WASHINGTON  STATUTES: 

$« 04. 080  Order  to  direct  determination  of 
damages  and  off -setting  benefits.   The  order  shall 
direct  that  determination  be  had  of  the  compen- 
sation and  damages  to  be  paid  all  parties  interested 
in  the  land,  real  estate,  premises  or  other  property 
sought  to  be  appropriated  for  the  taking  and 
appropriation  thereof,  together  with  the  injury,  if 
any,  caused  by  such  taking  and  appropriation  to  the 
remainder  of  the  lands,  real  estate,  premises,  or 
other  property  from  which  the  same  is  to  be  taken 
and  appropriated  after  offsetting  against  any  and 
all  such  compensation  and  damages  the  special 
benefits,  if  any,  accruing  to  such  remainder  by 
reason  of  the  appropriation  and  the  use  by  the  state 
of  the  lands,,  real  estate,  premises,  and  other 
property  described  in  the  petition.   The  determination 
shall  be  made  within  thirty  days  after  the  entry  of 
such  order,  before  a  jury  if  trial  by  jury  is 
demanded  at  the  hearing  by  the  petitioner  or  by  the 
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respondents,  otherwise  by  the  court  sitting 
without  a  jury.   If  no  regular  venire  has 
been  called  so  as  to  be  available  to  serve 
within  such  time  on  application  of  the  peti- 
tioner at  the  hearing,  the  court  may  by  its 
order  continue  such  determination  to  the  next 
regular  jury  term  if  a  regular  venire  will  be 
called  within  sixty  days,  otherwise  the  court 
shall  call  a  special  jury  within  said  sixty 
days  and  direct  the  sheriff  to  summon,  from 
the  citizens  of  the  county  in  which  the  lands, 
real  estate,  premises,  or  other  property  sought 
to  be  appropriated  are  situated,  as  many  quali- 
fied persons  as  may  be  necessary  in  order  to 
form  a  jury  of  twelve  persons,  unless  the  peti- 
tioner and  respondents  both  consent  to  a  less 
number  of  jurors  (such  number  to  be  not  less 
than  three),  and  such  consent  Is  entered  by  the 
clerk  in  the  minutes  of  such  hearing.   In  any 
third  class  county  or  lesser  classification, 
the  costs  of  such  special  jury  for  the  trial 
of  such  condemnation  cases  only  shall  be  borne 
by  the  state. 

b«   APPLICABLE  WASHINGTON  STATUTES; 

8.04.090  Order  for  immediate  possession — 
Payment  of  tender  into  court.   In  case  the  state 
shall  require  immediate  possession  and  use  of 
the  property  sought  to  be  condemned,  and  an  order 
of  necessity  shall  have  been  granted,  and  no  re- 
view has  been  taken  therefrom,  the  attorney  general 
may  stipulate  with  respondents  in  accordance  with 
the  provisions  of  this  section  and  RGW  8.04.092 
and  §.04.093;  8.04.094,  for  an  order  of  immediate 
possession  and  use,  and  file  with  the  clerk^of  the 
court  wherein  the  action  is  pending,  a  certificate 
of  the  state's  requirement  of  immediate  possession 
and  use  of  the  land,  which  shall  state  the  amount 
of  money  offered  to  the  respondents  and  shall  further 
state  that  such  offer  constitutes  a  continuing  ten- 
der of  such  amount.   The  attorney  general  shall  file 
a  copy  of  the  certificate  with  state  auditor,  who 
forthwith  shall  issue  and  deliver  to  him  a  warrant 
payable  to  the  order  of  the  clerk  of  the  court  where- 
in the  action  is  pending  in  a  sura  sufficient  to  pay 
the  amount  offered,  which  shall  forthwith  be  paid 
into  the  registry  of  the  court.   The  court  without 
further  notice  to  respondent  shall  enter  an  order 
granting  to  the  state  the  immediate  possession  and 
use  of  the  property  described  in  the  order  of  neces- 
sity, which  order  shall  bind  the  petitioner  to  pay 
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the  full  amount  of  any  final  judgment  of 
compensation  and  damages  which  may  there- 
after be  awarded  for  the  taking  and  appro- 
priation of  the  lands,  real  estate,  premises, 
or  other  property  described  in  the  petition 
and  for  the  injury,  if  any,  to  the  remainder 
of  the  lands,  real  estate,  premises,  or  other 
property  from  which  they  are  to  be  taken  by 
reason  of  such  taking  and  appropriation,  after 
offsetting  against  any  and  all  such  compen- 
sation and  damages  the  special  benefits,  if 
any,  accruing  to  such  remainder  by  reason  of 
the  appropriation  and  use  by  the  state  of  the 
lands,  real  estate,  premises,  or  other  pro- 
perty described  in  the  petition.  The  moneys 
paid  into  court  may  at  any  time  after  entry  of 
the  order  of  immediate  possession,  be  with- 
drawn by  respondents,  by  order  of  the  court, 
as  their  interests  shall  appear. 

B.  Sornment : 

The  above  statute  was  amended  by  Laws  1955  ch  213  section 

3,  p  $95,  amending  the  section  to  read  as  above.  The  former 

statute  was  held  unconstitutional  by  the  Washington  Supreme 

Court  in  State  ex  rel.  Eastvold  v.  Yelle,  46  Wash.  2d  166,  279 

P. 2d  645  (1955).  The  pertinent  part  of  the  statute,  before  the 

1955  amendment,  read  as  follows: 

In  case  the  state  shall  require  immediate 
possession  and  use  of  the  property  sought  to  be 
condemned,  and  an  order  of  necessity  shall  have 
been  granted,  and  no  review  has  been  taken  there- 
from, the  attorney  general  shall,  before  an  order 
of  immediate  possession  and  use  shall  be  made, 
file  with  the  clerk  of  the  court  wherein  the 
action  is  pending,  a  certificate  of  the  state* s 
requirement  of  immediate  possession  and  use  of 
the  land,  which  shall  state  the  amount  of  money 
offered  to  the  respondents  and  shall  further 
state  that  such  offer  constitutes  a  continuing 
tender  of  such  amount.  *  *  * 

The  difference  between  the  old  statute  and  the  amended  ver- 
sion rises  in  that  such  an  order  for  immediate  possession,  under 
the  1955  amendment,  may  only  be  made  upon  stipulation  of  the 
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parties  or  after  judgment  has  been  rendered  by  the  court 
fixing  the  amount  of  just  compensation. 

In  State  ex  rel.  Eastvold  v.  Yelle ,  46  Wash.  2d  166, 
279  p.  2d  645  (1955),  the  Attorney  General  filed  a  petition 
in  the  Washington  Supreme  Court  praying  for  an  alternative 
writ  of  mandate  directed  to  the  State  Auditor,  commanding 
him  forthwith  to  issue  a  warrant  to  the  State  Highway 
Department  in  the  amount  of  the  final  offer  made  by  the 
department  to  the  defendants  in  a  condemnation  proceeding, 
in  accordance  with  the  provisions  of  RCW  $. 04. 090  (this 
statute  as  it  existed  before  the  1955  amendment),  or  show 
cause  why  he  should  not  be  directed  and  compelled  to  do 
so.   The  Washington  Supreme  Court  stated  that  the  question 
before  it  was:  "Can  the  State  take  possession  of  private 
property  for  public  use  without  first  making  just  compen- 
sation, the  amount  of  which  has  been  determined  by  a  jury 
unless  waived?"   (Emphasis  added.)   The  court  HELD  that, 
"under  Art.  I,  Section  16,  amendment  9  of  the  state 
constitution,  a  property  owner  is  entitled  to  a  judicial 
determination  of  just  compensation,  and  payment  thereof, 
before  the  state  can  deprive  him  of  possession  under  the 
power  of  eminent  domain.   This  includes  the  right  to  a 
jury  trial  unless  waived.   RCW  3. 04. 090  (before  the  1955 
amendment),  inasmuch  as  it  denies  the  owner  these  rights, 
is  unconstitutional."   (Emphasis  added.) 
C.    APPLICABLE  WASHINGTON  STATUTES; 

B. 04. 092.  Determination  of  adequacy  of  payment — 
Jury  trial — Costs.   The  amount  paid  into  court 
shall  constitute  just  compensation  paid  for  the 
taking  of  such  property:  Provided,  that 
respondents  may,  in  the  same  action,  request  a 
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trial  for  the  purpose  of  assessing  the  amount  of 
compensation  to  be  made  and  the  amount  of  damages 
arising  from  the  taking*  In  the  event  that, 
pursuant  to  such  hearing,  the  verdict  of  the  jury, 
unless  a  jury  be  waived  by  all  parties,  or 
decision  of  the  court,  shall  award  respondents 
an  amount  in  excess  of  the  tender,  the  court 
shall  order  such  excess  paid  to  respondents  with 
interest  thereon  from  the  time  of  the  entry  of 
the  order  of  immediate  possession,  and  shall 
charge  the  costs  of  the  action  to  the  state.   In 
the  event  that,  pursuant  to  such  trial,  the 
verdict  of  the  jury  or  decision  of  the  court 
shall  award  respondents  an  amount  equal  to  the 
tender,  the  costs  of  the  action  shall  be  charged 
to  the  state,  and  if  such  verdict  or  decision 
shall  award  an  amount  less  than  the  state,  if 
respondents  have  accepted  the  tender  and  withdrawn 
the  amount  paid  into  court,  shall  be  entitled  to  a 
judgment  for  the  difference;  otherwise,  the  excess 
on  deposit  shall  be  returned  to  the  state. 

S. 04. 094.   Demand  for  trial — Time  of  trial-- - 
Decree  of  appropriation.   If  any  respondent  shall 
elect  to  demand  a  trial  for  the  purpose  of  assessing 
just  compensation  and  damages  arising  from  the 
taking,  he  shall  so  move  within  sixty  days  from 
the  date  of  entry  of  the  order  of  immediate  posses- 
sion and  use,  and  the  issues  be  brought  to  trial 
within  one  year  from  the  date  of  such  order  unless 
good  and  sufficient  proof  shall  be  offered  and  it 
shall  appear  therefrom  to  the  court  that  the 
hearing  could  not  have  been  held  within  said  year. 
In  the  event  that  no  such  demand  be  timely  made  or 
having  been  timely  made,  shall  not  be  brought  to 
trial  within  the  limiting  period,  the  court,  upon 
application  of  the  state,  shall  enter  a  decree  of 
appropriation  for  the  amount  paid  into  court  under 
the  provisions  of  ROW  £.04.090,  as  the  total  sum 
to  which  respondents  are  entitled,  and  such  decree 
shall  be  final  and  nonappealable. 

8. 04. 110.   Trial — Damages  to  be  found.   A 
judge  of  the  superior  court  shall  preside  at  the 
trial  to  determine  the  compensation  and  damage 
to  be  awarded,  which  trial  shall  be  held  at  the 
court  house  in  the  county  where  the  land,  real 
estate,  premises  or  other  property  sought  to  be 
appropriated  or  acquired  is  situated:   and  in  the 
case  of  each  such  trial  by  jury  the  jurors  by 
their  verdict  shall  fix  as  a  lump  sum  the  total 
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amount  of  damages  which  shall  result  to  all 
persons  or  parties  and  to  any  county  and  to 
all  tenants,  encumbrancers  and  others  in- 
terested therein,  by  reason  of  the  appro- 
priation and  use  of  the  lands,  real  estate, 
premises  or  other  property  sought  to  be 
appropriated  or  acquired."  Upon  the  trial, 
witnesses  may  be  examined  in  behalf  of  either 
party  to  the  proceedings  as  in  civil  actions; 
and  a  witness  served  with  a  subpoena  in  each 
proceeding  shall  be  punished  for  failure  to 
appear  at  such  trial,  or  for  perjury,  as 
upon  a  trial  of  a  civil  action.   In  case  a 
jury  is  not  demanded  as  provided  for  in 
section  894  such  total  amount  of  damages 
shall  be  ascertained  and  determined  by  the 
court  or  judge  thereof  and  the  proceedings 
shall  be  the  same  as  in  trials  of  an  issue 
of  fact  by  the  court. 

C.   Comment; 

The  above  statutes  of  the  state  of  Washington  show 
roughly  the  procedure  used  by  that  state  in  eminent  proceedings. 
A  closer  inspection  is  unnecessary  since  the  Washington  Supreme 
Court  has  determined  in  State  ex  rel.  Eastvold  v.  Yelle,  Supra, 
that  just  compensation  must  actually  be  determined  by  the  court, 
with  or  without  a  jury,  before  the  state  can  be  granted  posses- 
sion.  The  only  exception  to  this  rule  is  by  stipulation  of  the 
parties.   A  subsequent  case  recently  decided  upholds  and  affirms 
the  Telle  case.  That  subsequent  case  is  State  v.  Superior  Court. 
359  P. 2d  146  (1961).  Although  this  1961  decision  is  concerned 
mainly  with  a  question  of  necessity,  the  Washington  Supreme  Court 
again  paid  tribute  to  its  earlier  decision,  the  Yelle  case, 
stating  on  page  151  of  359  P. 2d: 

*  *  *  Of  course,  the  state  must  first  pay 
just  compensation  to  relator  before  it  may  ob- 
tain possession  of  the  property.   State  ex  rel. 
Eastvold  v.  Yelle,  1955,  46  Wash. 2d  166,  279 
P. 2d  645.   As  pointed  out  in  the  cited  case,  if 
it  were  not  for  the  restrictions  contained  in 
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art.  I,  section  16  (amendment  9),  of  the 
state  constitution,  the  state* s  power  of 
eminent  domain  would  be  absolute. 

Note  particularly  that  Washington  does  not  use  the 

commissioner  system.  Rather,  Washington  guarantees  to  every 

defendant,  by  statute,  the  right  to  a  jury  trial.  Such  jury 

trial  may,  however,  be  waived  by  the  defendant  if  he  does  not 

execute  a  timely  demand.  In  that  event,  the  hearing  on  the 

award  of  just  compensation  will  be  simply  heard  by  a  court 

without  a  jury. 

N  .B.  Any  consideration  of  these  Washington  statutes  and 
its  constitutional  provision  should  be  compared  with  the  material 
in  this  compilation  concerning  the  State  of  Arizona. 
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A.  CONSTITUTIONAL  PROVISION; 

Article  III,  Sec.  9.   Private  Property. 
How  Taken;  Private  property  shall  not  be  taken 
or  damaged  for  public  use,  without  just  com- 
pensation; nor  shall  the  same  be  taken  by  any 
company,  incorporated  for  the  purposes  of 
internal  improvement,  until  just  compensation 
shall  have  been  paid,  or  secured  to  be  paid, 
to  the  owner;  and  when  private  property  shall 
be  taken,  or  damaged,  for  public  use,  or  for 
the  use  of  such  corporation,  the  compensation 
to  the  owner  shall  be  ascertained  in  such  manner, 
as  may  be  prescribed  by  general  law;  provided, 
that  when  required  by  either  of  the  parties, 
such  compensation  shall  be  ascertained  by  an 
impartial  jury  of  twelve  freeholders. 

B.  COMMENT: 

Note  that  the  above  constitutional  provision  is 
considerably  broader  than  Montanafs.   The  West  Virginia 
Constitution  does  not  specify  at  what  time  just  compen- 
sation must  be  made;  Article  III,  sec.  14  of  the  Montana 
Constitution  does  so  specify.   The  distinction  which 
exists  between  condemnation  procedure  in  West  Virginia 
and  in  Montana  with  respect  to  when  payment  must  be  made 
has  been  well  stated  by  the  Supreme  Court  of  Appeals  of 
West  Virginia  in  Hardy  v.  Simpson,  118  W.  Va.  440,  190 
S.E.  680,  681  (1937),  where  that  court  held  that: 

From  this  provision  of  the  Constitution 
/"Article  III,  sec.  97,  it  is  clear  that 
private  property  cannot  be  taken  or  damaged 
for  public  use  without  just  compensation; 
nor  can  it  be  taken  for  purposes  of  internal 
improvement  without  such  compensation.   There 
is,  however,  one  distinction:   As  to  property 
taken  for  public  use,  the  compensation  need 
not  be  paid  before  the  taking,  Keystone  Bridge 
Company  v.  Summers,  13  W.  Va.  476;  while  as  to 
property  taken  for  purposes  of  internal 
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improvement  the  same  cannot  be  taken  "until  just 
compensation  shall  have  been  paid  or  secured  to 
be  paid."  In  either  event,  the  compensation 
shall  be  ascertained  in  such  manner  as  may  be 
prescribed  by  general  law,  with  the  right  of 
trial  by  a  jury  of  freeholders  guaranteed. 
(Emphasis  added.) 
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WISCONSIN 

A.  CONSTITUTIONAL  PROVISION; 

Article  I,  Sec.  13:   Eminent  domain; 
.just  compensation.   The  property  of  no 
person  shall  be  taken  for  public  use 
without  just  compensation  therefor. 

B.  COMMENT  I 

¥isconsinTs  constitutional  provision,  like  so 
many  of  the  others,  also  makes  no  provision  for  the 
time  when  compensation  must  be  made.   It  simply  states 
no  property  shall  be  taken  without  just  compensation 
therefor.  .Therefore,  there  is  no  need  for  comparing 
its  statutes  on  condemnation  proceedings  with  Montana* s. 
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WYOMING 

A.  CONSTITUTIONAL  PROVISION; 

Article  I,  Sec.  32:  Eminent  Domain.  -- 
Private  property  shall  not  be  taken  for 
private  use  unless  by  consent  of  the 
owner,  except  for  private  ways  of  necessity, 
and  for  reservoirs ,  drains ,  flumes  or 
ditches  on  or  across  the  lands  of  others 
for  agricultural,  mining,  milling, 
domestic  or  sanitary  purposes,  nor  in 
any  case  without  due  compensation. 

Article  I,  Sec.  33:   Compensation 
for  Property  Taken.  --  Private  property 
shall  not  be  taken  or  damaged  for  public 
or  private  use  without  just  compensation. 

B.  COMMENT: 

Wyoming  uses  the  commissioner  system,  with  a  right 
of  appeal  to  a  jury  trial.   Since  Wyoming's  constitutional 
provisions  do  not  stipulate  a  time  when  just  compensation 
must  be  made,  it's  statutory  provisions  need  not  be 
considered  for  purposes  of  comparison  with  Montana. 
Nevertheless,  Wyoming  statutory  provisions  relevant  to 
eminent  domain  may  be  found  in  Sec.  1-743  to  1-809, 
Wyoming  Statutes,  1957. 
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PART  VI 
'   STATISTICAL  ANALYSIS 

A.  Introduction; 

The  following  statistics  cover  all  condemnation 
proceedings  brought  by  the  Montana  Highway  Commission 
during  the  period  from  January  1,  I960,  to  June  &,   1962 
in  which  a  commission  was  used  to  determine  compensation 
and  which  have  been  closed  by  the  Highway  Commission. 
Only  those  proceedings  which  have  been  closed  by  the 
Highway  Commission  have  been  included  in  this  analysis 
in  order  that  a  true  picture  of  the  practicality  of  the 
use  of  a  board  of  commissioners  to  determine  compensa- 
tion can  be  shown. 

B.  Table  I 

1.  Proceedings  in  which  a  commissioner 
system  was  used  to  determine  compen- 

2.  Proceedings  under  (1)  above  which 

ended  at  the  commissioner  level.  .......43 

3.  Proceedings  under  (1)  above  which 

were  appealed  to  a  jury  trial.  .........51 

C.  Comment; 

Of  the  94  cases  in  which  a  Commission  system  was 
used  to  determine  compensation,  54.3%  were  appealed  to 
a  jury  trial.  In  other  words,  in  over  one-half  of  the 
94  cases,  the  use  of  the  commissioner  system  served  no 
real  purpose  other  than  to  allow  early  possession. 
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D.  Table  II 


1.  Proceedings  in  which  a  commissioner  ■ 
system  was  used  to  determine  compen- 
sation, and  which  were  appealed  to 

2.  Proceedings  tinder  (1)  above  in  which 
the  jury  award  was  $5,000  higher 

than  the  commissioner's  award 15 

3.  Proceedings  under  (1)  above  in  which 
the  jury  award  was  $5,000  -  $10,000 
higher  than  the  commissioner *s  award.... 5 

4.  Proceedings  under  (1)  above  in  which 
the  jury  award  was  $10,000  -  $20,000 
higher  than  the  commissioner fs  award.... 1 

5.  Proceedings  under  (1)  above  in  which 
the  jury  award  was  $20,000+  higher 

than  the  commissioner's  award ..2 

6.  Proceedings  under  (1)  above  in  which 
the  jury  award  was  $0  -  $5,000 

lower  than  the  commissioner's  award.... 17 

7.  Proceedings  under  (1)  above  in  which 
the  jury  award  was  $5,000  -  $10,000 
lower  than  the  commissioner's  award 6 

$.  Proceedings  under  (1)  above  in  which 
the  jury  award  was  $10,000  -  $20,000 
lower  than  the  commissioner's  award..... 1 

9.   Proceedings  under  (1)  above  in  which 
the  jury  award  was  $20,000+  lower 
than  the  commissioner's  award ....4 


E.  Comment: 

In  63%  of  the  condemnation  proceedings  appealed  to 
a  jury  trial,  there  was  a  maximum  variance  of  $5,000. 
In  22%  of  the  cases,  the  maximum  variance  was  $10,000. 
Even  though  11%  of  the  cases  varied  in  excess  of  $20,000, 
it  is  evident  that  in  the  decided  majority  of  cases  the 
jury  award  approximated  the  award  given  by  the  commis- 
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sioners.  Thus,  the  duplication  of  court  proceedings 
inherent  in  the  use  of  a  commissioner  system  becomes 
evident. 

As  both  parties  have  the  right  to  appeal  from  the 
commissioner's  award,,  and  as  seen  in  Table  I  the 
majority  of  cases  are  so  appealed,  Montana's  district 
court  judges  must  preside  not  only  at  the  commission 
hearing,  but  also  at  the  jury  trial  on  appeal. 

It  appears  from  the  close  approximation  of  the 
two  awards  in  the  majority  of  cases  that  either  the 
commission  or  the  jury  is  not  needed.  As  will  appear 
elsewhere  in  this  report,  from  both  an  economical  and 
practical  standpoint,  the  abandonment  of  the  commissioner 
system  in  favor  of  a  jury  trial  in  all  condemnation 
proceedings  when  a  settlement  cannot  be  reached  is 
highly  desirable. 

F.  Closed  Cases; 

In  many  instances,  a  better  view  as  to  the 
variances  in  the  commissioner's  and  juries'  awards 
can  be  had  by  examining  the  individual  cases.  For 
this  reason,  the  following  list  containing  all  of  the 
condemnation  cases  closed  by  the  Highway  Commission 
during  the  period  from  January  1,  I960  to  June  8,  1962 
has  been  included  in  this  report. 

OWNER  PROJECT    OFFER   COMM.     JURY 

1.  Masser        S  31  (5)   1520    $2,760   X 

2.  Nelson        V   270  (9)   $4,000  #15,400  $10,383 
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OWNER 


PROJECT 


OFFER 


COMM. 


JURY 


3.  Bartolette  I  15-2(4) 

4.  Adaskavich  I  15-d(lj 

5.  Toole  I  15-8(1) 

6.  Wilcox  I  15-8(1) 

7.  Gallup  I  15-8(2) 

8.  Green  I  90-1(1) 

9.  Miles  1  90-1(1) 
lO.Lange  I  90-1(1) 
ll.Lange  I  90-1(1) 
12. Dickson  I  90-1(1) 
13.Brockway  I  90-1(1) 
H.Frey  I  90-1(2) 
15. Ward  I  94-6(1) 
l6.Clavadetscher  I  90-8(5) 
17.Albee  I  90-3(2) 
l8.Kenneally  F  68(8) 
19.Branning  I  15-4(1) 
20. Doyle  S  160(1) 
21.Guay  I  15-2(5) 
22.Bompart  I  15-4(1) 
23. Nelson  I  15-4(1) 
24. Israel  I  15-4(1) 
25.Fauver  J.   15-4(1) 
26 .Adams  I  90-7(2) 
27. Bare  I  90-7(2) 
28. Harris  I  90-7(2) 
30.Walbom  I  90-7(2) 
31.Voyich  I  90-7(2) 


$49,500  $104,000  $70,816 

$53,000  $74,000  ■  X 

$1,982  $2,309  X 

$2,488  $5,190  X 

$2,404  $3,818  X 

$7,095  $25,071  $28,325 

$343  $3,500  $5,000 

$655  $2,200  $3,426 

$1,970  $2,546  $5,000 

$1,922  $9,300  $7,000 

$12,707  $14,591  $17,000 

$18,278  $31,250  $35,000 

$40,600  $63,916  $60,000 

$12,000  $19,800  X 

$60,788  $115,370  $114,900 

$1,018  $6,750  $13,300 

$5,600  $7,366  $12,908 

$4,211  $4,185  X 

$6,200  $8,000  X 

$8,810  $14,003  $22,980 

$16,680  $27,055  $23,531 

$18,523  $26,878  X 

$221  $383  X 

$38     $100  X 
$11,105  $40,183   $42,101 
$4,875   $15,000   $19,490 

$220  $64  X 

$2,764  $15,000  $32,275 
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OWNER 

PROJECT 

OFFER 

C0MM. 

JURY 

32.  Churchwell 

I  90-7(2) 

$17,254 

$26,214 

$21,304 

33.  Park  Co. 

I  90-7(2) 

$5,342 

$20,000  • 

$13,900 

34.  Evans 

I  90-7(2) 

$2,766 

$3,913 

X 

35.  Smith- Jesson 
Wilburn 

36.  Pederson 

I  90-7(2) 
S  7(5) 

$2,600 
$253 

$21,237 
$400 

$44,310 

x 

37.  Mihelish 

S  7(5) 

$403 

$500 

X 

33.Baber 

I  94-4(1) 

$1,100 

$1,100 

$1,064 

39.  Brink 

I  94-4(1) 

$232 

$1,394 

$915 

40.  Baravich 

I  94-4(1) 

$2,705 

$11,073 

$2,050 

41.  La  Chute 

I  94-4(1) 

$1,730 

$3,346 

$4,393 

42. City  Service 

S  7(5) 

$41,000 

$60,254 

$53,240 

43 .  Springer 

I  90-6(1) 

$90,000 

$121,000 

$92,967 

44«  Moriarity 

I  90-6(1] 

$52,110 

$60,000 

$54,742 

45.  Stubler 

I  90-6(1] 

$22,136 

$22,136 

X 

46 .  Manry 

I  90-6(1] 

$44,553 

$50,000 

$40,477 

47.  •  Colarchik 

F  235(13] 

$1,954 

$2,154 

X 

4#. Colarchik 

F  235(1^, 

1   $54 

$54 

X 

49.McMasters 

I  15-4(1 

1   $454 

$750 

X 

50.  Westover 

I  90-3(5 

I   $35,242 

$39,450 

$46,375 

51.  Lenz 

F  391(11 

)   $12,755 

$15,302 

$13,600 

52.  DeLaChapelle 

I  15-2(5 

1   $600 

$600 

X 

53.  Picard 

I  15-2(5 

)   $13,200 

$50,945 

$27,500 

54*  0*Donaghue 

I  15-2(5 

)   $7,300 

$9,303 

X 

55.  Sullivan 

I  15-2(5 

)   $9,500 

$15,062 

X 

56.  Macrura 

I  15-2(5 

)   $2,300 

$900 

X 

57.  Traynor 

I  15-2(5 

I   $2,130 

$2,500 

X 

53.  Jones  Est. 

s  304(2) 

$1,129 

$345 

X 

59.  Staff anson 

I  90-3(2 

)   $392 

$300 

X 

60.  Heltborg 

I  90-3(2 

)   $4,203 
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$15,135 

$16,000 

OWNER 


PROJECT 


OFFER 


COM. 


JURY 


61.  Christofferson 

I  90-3(2} 

$7,548 

$27,800 

$25,000 

62. Christofferson 

I  90-3(2) 

|4,002 

$14,736- 

$15,000 

63 .  Hoskyn 

I  90-3(2) 

17,302 

$27,286 

$28,709 

64.  Greenfield 

I  15-4(1) 

$30,000 

$57,500 

$21,915 

65. Nelson 

I  90-3(1) 

$13,081 

$45,550 

$35,050 

66.  Kaufman 

I  15-4(1) 

$4,380 

$5,429 

X 

67»  Olsen 

S  2(7) 

$20 

$30 

X 

68.  Carlson 

F  376(2) 

$27,040 

$43,500 

$41,000 

69.  Kamerad 

F  276(2) 

$16,272 

$19,500 

X 

70. Sun  Mining 

I  15-4(1) 

$12,250 

$12,791 

$16,100 

71 .  Adams 

F  144(4) 

$12,265 

$17,385 

X 

72.  Sauer 

F  144(4) 

$3,525 

$12,258 

X 

73.  Muni  eke 

I  15-2(5) 

$32,317 

$42,950 

$30,000 

74.Biegalke 

I  94-4(1) 

$3,385 

$9,283 

$6,000 

75.  Matt 

I  94-4(1) 

$2,737 

$8, 184 

$3,100 

76.Kildahl 

I  94-4(1) 

$1,400 

$1,925 

X 

77. Turner 

I  94-3(2) 

$6,350 

$10,304 

$15,935 

78. Patrick 

I  94-3(2) 

$9,039 

$18,000 

$17,755 

79.Bundy 

I  94-3(2) 

$5,000 

$7,527 

$7,800 

8Q.Milanovich 

I  15-2(5) 

$1,300 

$6,000 

$10,600 

81. Crow  &  Danhaus 

F  228(13) 

$28,245 

$99,606 

$101,534 

32. Wist 

I  90-8(5) 

$ 

$44,250 

X 

83.McGaffick 

F  376(2) 

$1,828 

$93,000 

$92,291 

84. Johnson 

F  65(8) 

$740 

$940 

X 

35. Johnson  et  al 

F  65(8)  , 

$640 

$840 

X 

36. Bremer 

F  65(8) 

$770 

$2,802 

X 

37. Keith 

F  65(8) 

$13,500 

$14,765 

X 

33.Crossen 

FHP  6  El 

$1,375 

$2,175 

X 

39.Vanek 

F2,  G3,  H3 

$800 

$2,100 

X 
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PROJECT 

OFFER 

COM. 

JURY 

90. Smith 

F2,  G3,  H3 

$404 

$308 

X 

91. O'Reilly 

I  15-4(1) 

$9,050 

$17,112' 

$14,600 

92,Seaton 

I  15-5(13) 

19,793 

$11,258 

X 

93. Jones 

S  304(2) 

$345 

$845 

X 

94. Peterson 

F  170(10) 

$1,500 

$16,570 

$11,100 

95.Brane 

F  246(7) 

$173 

$5,200 

X 

F.  Depositing  the  amount  of  the  owner *s  answer  to  gain 
possession. 

R.C.M.,  1947,  Sec.  93-9920  (as  amended,  1961), 
provides  that  the  plaintiff  may  gain  early  possession 
of  the  land  by  depositing  into  court  the  amount  claimed 
by  the  defendant  in  his  answer  to  the  complaint.  While 
at  first  blush  it  would  seem  that  such  procedure  would 
answer  the  need  for  early  possession,  upon  examining 
this  procedure  in  actual  practice  it  is  apparent  that 
the  plaintiff  is  subject  to  the  whim  and  caprice  of  the 
landowner. 

In  order  to  show  the  impracticality  of  such 
procedure,  the  following  cases  have  been  selected  from 
the  list  of  case's  instigated  following  the  date  the 
1961  amendment  allowing  such  procedure  went  into  effect. 
While  these  cases  have  not  been  closed  in  the  files  of 
the  Highway  Commission,'  they  are  an  accurate  represen- 
tation of  the  trend  to  increase  the  amount  claimed  in 
the  landowners*  answer  in  order  to  defeat  early 
possession. 

OWNER  PROJECT     OFFER    ANSWER    COM. 

O'Reilly         I  15-4(1)   $9,050   $83,000   $17,112 

luhas  I  15-4(D   $6,100   $36,000   $12,436 
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OWNER         PROJECT     OFFER    ANSWER    COMM. 
Wash.  Wtr.  Pwr.   FHP  6-E1    $13,000  $75,000  $33,000 
Hurni  115-4(1)   |3,046   $14,000  ■  $4,575 
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PART  VII 
PROPOSED  LEGISLATION 

A.  Introduction: 

The  following  statutory  provisions  are  offered  as 
examples  of  the  type  of  legislation  which  would  be 
required  to  bring  into  being  the  condemnation  procedure 
best  suited  to  the  needs  of  Montana.   They  are  by  no 
means  intended  to  represent  the  only  way  the  findings  of 
this  report  could  be  enacted  into  law,  but  it  is  hoped 
that  they  might  serve  as  guideposts  for  the  enactment 
of  practical  and  economical  condemnation  procedures  by 
the  Montana  Legislature. 

For  the  most  part,  the  Arizona  Revised  Statutes, 
1956,  Sections  12-1111  through  12-1128  have  served  as 
models  for  the  following  provisions,  and  therefor  it  is 
suggested  that  the  material  found  in  Part  V  of  this 
report  concerning  Arizona  be  re-read  before  examining 
the  proposed  statutory  provisions, 

B.  Suggested  statutory  provisions: 

R.C.M.,  1947,  Sec.  93-9911  (Proposed).   Power  of 
court preliminary  condemnation  order. 

The  court  or  judge  has  power: 

1.  To  regulate  and  determine  the  place  and 
manner  of  making  the  connections  and  crossings,  and 
enjoying  the  common  uses  mentioned  in  subdivision  5, 
section  93-9904,  and  of  the  occupying  of  canyons,  passes, 
and  defiles  for  railroad  purposes;  as  permitted  and 
regulated  by  the  laws  of  this  state  and  the  United 
States; 

2.  To  determine  whether  or  not  the  use  for 
which  the  property  is  sought  to  be  appropriated  is  a 
public  use,  within  meaning  of  the  laws  of  this  state; 

-178- 


3.   To  limit  the  amount  of  property  sought 
to  be  appropriated,  if  in  the  opinion  of  the  court  or 
judge  the  quantity  sought  to  be  appropriated  is  not 
necessary; 

4c   If  the  court  or  judge  is  satisfied,  from 
the  evidence  presented  at  the  hearing  provided  for  in 
section  93-9909,  that  the  public  interests  required  the 
taking  of  such  lands,  and  that  the  facts  necessary  to 
be  found  before  condemnation  appear,  it  or  he  must 
forthwith  make  and  enter  a  preliminary  condemnation 
order  that  the  condemnation  of  the  land  or  other  real 
property  may  proceed  in  accordance  with  the  provisions 
of  this  chapter, 

(a).  Comment:   The  only  change  suggested  by  the 
above  provision  is  that  subdivision  five  of  the  section 
as  it  presently  reads  be  deleted.   Subdivision  five 
deals  with  instructions  to  be  given  to  the  three  commis- 
sioners by  the  court  or  judge  as  to  the  determination 
of  the  amount  to  be  awarded  in  the  condemnation  of  a 
sand,  stratum  or  formation  suitable  for  use  as  an  under- 
ground natural  gas  storage  reservoir.   In  order  to  give 
continuity  to  the  proposed  condemnation  procedure,  it  is 
desirable  to  make  the  procedure  applicable  to  all  who 
may  bring  condemnation  actions,  and  not  merely  to  the 
Highway  Commission  with  a  separate  procedure  to  be 
followed  by  others.   Therefor,  it  is  recommended  that 
subdivision  five- be  deleted  from  R.C.M.,  1947,  Sec. 
93-9911,  and  added,  with  minor  changes,  to  R.C.M. ,  1947, 
Sec.  93-9912  (Proposed).   This  revision  will  be  more 
fully  explained  in  the  comment  following  R.C.M. ,  1947, 
Sec.  93-9912  (Proposed). 

R.C.M.,  1947,  Sec.  93-9912  (Proposed).  Ascertain- 
ment and  assessment  of  compensation.   (For  the  purposes 
of  this  report,  the  original  title  of  this  section, 
Appointment  and  meeting  of  commissioners,  has  been 
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changed  to  conform  with  the  proposed  material.) 

The  court  or  .jury  shall  ascertain  and  assess; 

1.  The  value  of  the  property  sought  to  be 
appropriated,  and  all  improvements  thereon  pertaining 
to  the  realty,  and  of  each  and  every  separate  estate 

and  interest  therein ;  if  it  consist  of  different  parcels, 
the  value  of  each  parcel  and  each  estate  or  interest 
therein  must  be  separately  assessed . 

2.  If  the  property  sought  to  be  appropriated 
constitutes  only  a  part  of  a  larger  parcel,  the  depreci- 
ation in  value  which  will  accrue  to  the  portion  not 
sought  to  be  condemned,  and  the  construction  of  the 
improvements  in  the  manner  proposed  by  the  plaintiff. 

3.  Separately,  how  much  the  portion  not 
sought  to  be  condemned,  and  each  estate  or  interest 
therein,  will  be  benefited,  if  at  all,  by  the  con- 
struction of  the  improvements  proposed  by  the  plaintiff, 
and  if  the  benefit  shall  be  equal  to  the  amount  assessed 
under  subdivision  2,  the  owner  of  the  parcel  shall  be 
allowed  no  compensation  except  the  value  of  the  portion 
taken;  but  if  the  benefits  shall  be  less  than  the  amount 
assessed  under  subdivision  2,  the  former  shall  be 
deducted  from  the  latter,  and  the  remainder  shall  be  the 
only  amount  allowed  in  addition  to  the  value. 

4.  If  the  property  sought  to  be  condemned 
be  for  a  railroad,  the  cost  of  good  and  sufficient 
fences  along  the  line  of  such  railroad,  and  the  cost  of 
cattle-guards  where  fences  may  cross  the  line  of  such 
railroad. 

5.  Where  there  are  two  or  more  estates  or 
divided  interests  in  property  sought  to  be  condemned, 
the  plaintiff  is  entitled  to  have  the  amount  of  the 
award  for  said  property  first  determined,  as  herein- 
before stated,  as  between  plaintiff  and  all  defendants 
claiming  any  interest  therein;  thereafter  in  the  same 
proceedings  the  respective  rights  of  each  of  such 
defendants  in  and  to  the  award  shall  be  determined,  and 
the  award  apportioned  accordingly. 

6.  If  the  property  sought  to  be  appropriated 
is  a  sand,  stratum  or  formation  suitable  for  use  as  an 
underground  natural  gas  storage  reservoir,  and  the 
existence  and  suitability  of  it  for  such  use  has  been 
proved  by  plaintiff  upon  substantial  evidence  as  under 
section  93-9911,  the  court  or  jury  shall  ascertain  and 
assess  the  amount  to  be  paid  by  the  plaintiff  to  each 
person  for  his  interest  in  the  property  sought  to  be 
appropriated  for  use  as  such  underground  natural  gas 
storage  reservoir,  and/or  as  the  annual  rental  for  the 
use  of  such  underground  gas  storage  reservoir  and  for 
the  use  of  so  much  of  the  surface  as  is  required  in  the 
operation  of  the  said  underground  gas  storage  reservoir, 
and  for  the  use  in  connection  with  the  creation,  oper- 
ation and  maintenance  thereof,  and  for  all  the  native 
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gas  contained  in  said  reservoir  as  compensation  and 
damages  by  reason  of  the  appropriation  of  such  property j 
provided,  however,  the  amount  to  be  paid  for  such  native 
gas  and  all  thereof  shall  be  no  less  than  the  market 
value  of  such  gas* 

(b).  Comment:  The  major  change  found  in  the 
proposed  section  when  compared  with  the  section  as  it 
presently  reads  is  that  the  provisions  dealing  with  the 
appointment  and  qualifications  of  the  three  commissioners 
have  been  deleted.  This  is  in  keeping  with  the  findings 
and  suggestions  offered  by  this  report,  and  allows  all 
condemnation  actions  to  proceed  directly  to  a  jury  trial 
after  the  preliminary  condemnation  order  has  been  entered 
pursuant  to  R.C.M.,  1947,  Sec.  93-9911  (Proposed). 

As  will  be  noted,  the  substitution  of  the  court 
or  jury  as  the  body  to  determine  compensation  has  been 
accomplished  by  the  statement,  "The  court  or  jury  shall 
assess •" 

Subdivisions  one  through  four  which  list  the  factors 
which  must  be  ascertained  by  the  court  or  jury  do  not 
upset  the  present  procedure  followed  when  the  commis- 
sioners' award  is  appealed  to  a  jury  trial,  for  R.C.M., 
Sec.  93-9915  provides  that  upon  such  appeal  the  same 
procedure  as  used  by  the  commissioners  will  be  applied 
in  determining  compensation.   Therefore,  without  altering 
the  present  procedure  followed  in  jury  trials,  the 
proposed  section  eliminates  the  use  of  commissioners  in 
the  determination  of  just  compensation. 
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The  explanation  of  subdivisions  one  through  four  as 
found  above  also  applies  to  subdivision  five,  which  has 
been  altered  slightly  to  eliminate  any  mention  of  the 
commissioners. 

Subdivision  six  has  been  added  by  the  proposed 
section,  and  originally  appeared  as  subdivision  five 
under  R.C.M.,  1947,  Sec.  93-9911.  As  explained  in 
Comment  (a)  following  R.C.M.,  1947,  Sec.  93-9911 
(Proposed),  it  is  desirable  to  make  the  proposed  condem- 
nation procedure  applicable  to  all  condemning  bodies. 
As  subdivision  six  deals  with  the  determination  of 
compensation  for  the  condemnation  of  subsoil  for  gas 
storage  purposes,  the  original  text  of  the  subsection 
calling  for  the  commissioners  to  make  such  a  determi- 
nation, and  as  R.C.M. ,  1947,  Sec.  93-9915  provides  that 
the  jury  will  use  the  same  procedure  as  the  commissioners, 
it  therefor  is  desirable  that  this  subsection  be  included 
under  this  section  dealing  with  the  assessment  of  compen- 
sation by  the  court  or  jury. 

R.C.M. ,  1947,  Sec.  93-9914  (Proposed).  Rights  of 
parties.   (For  the  purposes  of  this  report,  the  original 
title  of  this  section,  Report  of  commissioners,  has  been 
changed  to  conform  with  the  proposed  material.) 

1.  All  proceedings  for  the  final  determination 
of  compensation  /under  this  chapter  shall  be  brought  on  for 
trial  in  the  same  manner  as  other  civil  actions,  and 
unless  a  jury  shall  be  waived  by  the  consent  of  all  parties 
involved,  the  same  shall  be  tried  by  jury. 

2.  Upon  any  verdict  becoming  final,  judgment 
shall  be  entered  declaring  that  upon  payment  of  such 
verdict,  together  with  the  interests  and  costs  allowed 
by  law,  if  any,  the  right  to  construct  and  maintain  the 
highway,  railroad,  or  other  public  work  or  improvement, 
and  to  take,  use  and  appropriate  the  property  described 
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in  such  verdict,  for  the  use  and  purposes  for  which 
said  land  has  been  condemned,  shall,  as  against  the 
parties  interested  in  such  verdict,  be  and  remain  in 
the  plaintiff  and  his  or  its  heirs,  successors  or  assigns 
forever. 

3.   Upon  trial,  the  plaintiff  may  contest 
the  right  of  any  party  or  parties  thereto  to  any  of 
the  property  mentioned  and  set  forth  or  involved  in 
said  trial,  which  was  located  after  the  preliminary 
survey  of  any  such  highway  or  railroad,  seeking  to 
condemn  its  right  of  way  under  and  pursuant  to  the        ' 
provisions  of  this  act;  provided,  such  condemnation 
proceedings  are  begun  within  one  year  after  such 
preliminary  survey. 

(c).  Comment:   The  above  provision. is  an  incorporation 

of  the  rights  given  to  the  parties  under  R.C.M.,  1947,  Sec. 

93-9915,  excluding  any  mention  of  the  commissioners. 

This  proposed  section  does  not  abridge  any  rights  given 

the  parties  under  R.C.M.,  1947,  Sec.  93-9915,  but  merely 

makes  them  applicable  to  the  suggested  procedure. 

R.C.M.,  1947,  Sec.  93-9915  (Proposed).   Putting 
plaintiff  in  possession.   (For  the  purposes  of  this 
report,  the  original  title  of  this  section,  Appeal,  from 
assessment  of  commissioners,  has  been  changed  to  conform 
with  the  proposed  material.) 

The  plaintiff  may,  at  the  time  of  filing  the 
complaint,  make  application  to  the  court  for  an  order 
permitting  him  to  take  possession  of,  and  use  the  property 
sought  to  be  condemned  for  the  purpose  prayed  for. 

If  such  application  has  been  filed,  then  immediately 
upon  making  and  entering  the  preliminary  condemnation 
order  as  provided  by  R.G.M. ,  1947,  Sec.  93-9911,  and 
during  the  hearing  provided  by  R.C.M.,  1947,  Sec.  93-9909, 
the  court  or  judge  thereof  shall  receive  evidence  as  to 
the  probable  depreciation  in  value  to  each  owner, 
possessor  or  person  having  an  interest  in  each  parcel  of 
land  sought  to  be  condemned. 

Upon  determining  the  probable  depreciation  in  value 
to  each  person  in  interest,  the  court  shall  have  power 
to  make  an  order  that  upon  payment  into  court  of  double 
the  amount  of  probable  depreciation  in  value  so  found  to 
each  person  in  interest,  the  plaintiff  shall  be  let  into 
the  possession  and  full  use  of  the  land  sought  to  be 
appropriated,  as  described  in  the  order. 

The  amount  assessed  by  the  court '-shall  be  taken 
and  considered,  for  the  purposes  of  this  section,  until 
reassessed  or  changed  -in  further  proceedings,  as  just 
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compensation  for  the  property  appropriated. 

The  amount  paid  into  court  shall  also  serve  as  a 
fund  to  pay  any  additional  damages  and  costs  over  and 
above  the  amount  assessed,  which  it  may  finally  be 
determined  that  the  defendant  is  entitled  to  for  the 
appropriation  of  the  property,  and  all  damages  which 
the  defendant  may  sustain  if  for  any  cause  such  property 
shall  not  be  finally  taken  for  public  uses. 

In  all  cases  where  the  plaintiff  deposits  the 
amount  of  the  assessment  and  takes  possession  of  the 
property,  as  herein  provided,  the  defendant  entitled 
thereto,  if  there  be  no  dispute  as  to  the  ownership 
of  the  property,  may  at  any  time  demand  and  receive 
upon  order  of  the  court,  all  or  any  part  of  the  money 
so  deposited,  and  shall  not  by  such  demand  or  receipt 
be  barred  or  precluded  from  his  right  to  a  jury  deter- 
mination of  compensation. 

Such  defendant  who  has  received  all  or  any  part 
of  the  amount  deposited  shall  be  liable  to  the  plaintiff 
for  any  excess  of  the  amount  so  received  by  him  over 
the  amount  finally  assessed,  with  legal  interest  on 
such  excess  from  the  time  such  defendant  received  the 
money  deposited,  and  the  same  may  be  recovered  by 
action;  and,  provided,  further,  that  the  jury  may  find 
a  less  as  well  as  an  equal  or  greater  amount  than  that 
assessed  by  the  court  for  the  purposes  of  this  section; 
and  provided,  further,  that  the  court  shall  not  order 
the  delivery  to  any  defendant  of  all  or  any  part  of  the 
money  deposited  on  his  account  except  upon  posting  of 
bond  by  such  defendant  equal  to  the  amount  demanded, 
with  sureties  to  be  approved  by  the  court;  to  repay  to 
the  plaintiff  such  amounts  withdrawn  as  are  in  excess 
of  his  final  award  in  the  proceedings. 

The  parties  may  stipulate  as  to  the  amount  of 
deposit.   The  stipulation  or  evidence  of  such  deposit 
shall  not  be  introduced  in  evidence  or  used  to  the 
prejudice  of  any  party  in  interest  on  the  trial. 

(d).  Comment:   This  provision  puts  into  statutory 

form  the  purpose  of  this  report the  granting  of 

possession  at  the  earliest  possible  time  without 

contravening  Article  III,  Section  14  of  the  Montana 

Constitution.   This  proposed  section  does  not  merely 

squeeze  by  MontanaTs  constitutional  requirements,  but 

rather  amply  fulfills  them,  and  does  not  deprive  the 

landowner  of  his  property  without  the  presence  of  those 
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safeguards  found  in  the  present  statutory  provisions 
governing  condemnation. 

The  primary  features  of  this  section  are  as  follows:  ' 

1.  The  amount  to  serve  as  just  compensation  for 
the  purpose  of  allowing  early  possession  is  determined 
by  the  court  upon  hearing  evidence  from  both  sides  as 
to  the  probable  depreciation  in  value. 

2.  The  court's  assessment  of  probable  depreciation 
in  value  is  made  at  the  necessity  hearing,  immediately 
following  the  entering  of  the  preliminary  condemnation 
order. 

3.  The  amount  deposited  in  court  is  twice  the 
amount  assessed  by  the  court.   This  allows  the  deposit 
to  also  serve  as  a  fund  for  any  additional  amounts 
awarded  by  the  court  or  jury,  and  also  for  any  damages 
suffered  if  the  land  is  not  finally  taken  for  public 
uses. 

4.  The  parties  may  stipulate  the  amount  of  the 
deposit  made  into  court.   This  allows  the  plaintiff  to 
gain  possession  without  having  the  court  determine  the 
amount  to  be  paid  into  court. 

5.;   While  the  defendant  may  withdraw  all  or  any  of 
the  amount  deposited  for  him,  as  is  provided  for  in  R.C.M. , 
1947,  Sec.  93-9920,  the  suggested  provision  does  not 
allow  such  withdrawal  without  the  defendant  first  posting 
a  bond  for  the  amount  of  the  money  withdrawn.   This  has 
been  included  in  order  to  protect  the  state  in  the  event 
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someone  withdraws  the  money,  and  then  leaves  the  state. 

R.C.M. ,  1947,  Sec.  93-9920  (Proposed).   Possession 

by  plaintiff  after  .judgment  or  pending  appeal costs 

of  new  trial.   (For  the  purposes  of  this  report,  the 
original  title  of  this  section,  Putting  plaintiff  in 
possession,  has  been  changed  to  conform  with  the 
proposed  material.) 

1.  At  any  time  after  judgment  is  entered, 
or  pending  an  appeal  from  the  judgment  to  the  Supreme 
Court,  the  court  or  any  judge  thereof  at  chambers,  shall 
have  power  to  make  an  order  that  upon  payment  into  court 
for  the  defendant  entitled  thereto  of  the  amount  assessed 
by  the  jury,  the  plaintiff  be  authorized,  if  already  in 
possession  of  the  property  of  such  defendant  sought  to 

be  appropriated,  to  continue  in  such  possession;  or,  if 
not  in. possession,  that  the  plaintiff  be  authorized  to 
take  possession  of  such  property  and  use  and  possess  the 
same  until  final  conclusion  of  the  proceedings,  and  that 
all  actions  and  proceedings  against  the  plaintiff  on 
account  thereof  be  stayed  until  such  time;  provided, 
however,  that  where  an  appeal  is  taken  by  such  defendant, 
the  court  or  judge  may,  in  its  or  his  discretion,  require 
the  plaintiff,  before  continuing  or  taking  such  possession, 
in  addition  to  paying  into  court  the  amount  assessed,  to 
give  bond  or  undertaking,  with  sufficient  sureties,  to  be 
approved  by  the  judge  and  to  be  in  such  sum  as  the  court 
or  judge  may  direct,  conditioned  to  pay  defendant  any 
additional  damages  and  costs  over  and  above  the  amount 
assessed,  which  it  may  finally  be  determined  that  defendant 
is  entitled  to  for  the  appropriation  of  the  property,  and 
all  damages  which  defendant  may  sustain  if  for  any  cause 
such  property  shall  not  be  finally  taken  for  public  uses. 
The  plaintiff,  by  payment  into  court  of  the  amount 
assessed,  or  by  giving  security  as  above  provided,  shall 
not  be  thereby  prevented  or  precluded  from  appealing 
from  such  assessment,  but  may  appeal  in  the  same  manner 
and  with  the  same  effect  as  if  no  money  had  been  deposited, 
or  security  given. 

2.  The  defendant  so  entitled  may  at  any  time 
demand  and  receive  upon  order  of  the  court,  all  or  any 
part  of  the  money  so  deposited  by  the  plaintiff,  in  the 
same  manner  as  found  under  R.C.M. ,  1947,  Sec.  93-9915, 
and  shall  not  by  such  demand  or  receipt  be  barred  or 
precluded  from  his  right  of  appeal  from  such  assessment. 

3.  When  a  new  trial  is  granted  upon  application 
of  either  party,  and  he  does  not  succeed  in  changing  to  his 
advantage  the  amount  finally  awarded,  he  shall  not  recover 
the  costs  of  such  trial,  but  all  the  costs  of  the  other 
party  upon  such  trial  shall  be  taxed  against  and  recovered 
from  him. 
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(e).  Comment:  The  above  provision  is  an  incorpo- 
ration of  the  several  parts  of  R.C.M. ,  1947,  Sec. 
93-9920,  R.C.M. ,  1947,  Sec.  93-9915,  and  Arizona 
Revised  Statutes,  1956,  Sec.  12-1127.   It  provides 
that  in  the  event  the  plaintiff  has  not  already  taken 
possession  he  is  authorized  to  do  so  upon  a  deposit  of 
the  amount  assessed  by  the  jury,  or  if  he  is  already  in 
possession  he  is  permitted  to  continue  to  so  remain 
despite  an  appeal  taken  by  the  defendant.   It  guarantees 
the  rights  of  both  parties  to  appeal  the  assessment  of 
the  jury  despite  the  deposit  of  the  amount  assessed 
into  court.   It  protects  the  defendant's  right  to 
compensation  for  damages  in  the  event  the  property  is 
not  finally  taken  for  public  uses. 

The  last  paragraph  of  the  above  provision  originally 
appeared  in  93-9915,  and  dealt  with  appeals  from  commis- 
sioners* findings,  and  has  been  added  here  to  give 
basically  the  same  rights  as  were  had  under  the  commis- 
sioner system. 
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PART  VIII 
CONCLUSIONS  AND  SUMMARY 

As  pointed  out  in  Part  I,  the  primary  question  in 
this  report  is  whether  or  not  the  three  man  commissioner 
system  should  be  retained.  But  that  is  only  the  primary 
question.  Even  a  quick  perusal  of  this  compilation  and 
its  comments  will  quickly  indicate  the  existence  of 
other  inherent  problems.  They  too  must  be  carefully 
considered.   Some  of  those  problems  are: 

(1)  If  the  commissioner  system  is  abolished,  is 
there  any  way  that  the  State  can  acquire 
early  possession  of  the  condemned  property 
in  order  to  facilitate  construction  of  the 
desired  project?  . 

(2)  If  a  method  of  allowing  the  State  to  acquire 
early  possession  is  contrived,  will  that 
method  meet  the  requirements  of  Article  III, 
Section  14  of  the  Montana  Constitution? 

(3)  Is  the  requirement  of  R.C.M.  1947,  sec. 
93-9920,  calling  for  a  bond  from  the 
defendant  for  only  the  last  25%  of  the 
amount  deposited  by  the  State  into  court 
and  which  the  defendant  withdraws  prior 

to  final  judgment,  insufficient  to  protect 
taxpayers*  money  so  deposited? 

(4)  Does  the  landowner  of  the  condemned  prop- 
erty have  any  personal  interest  or  advan- 
tage in  allowing  the  State  to  acquire  early 
possession? 

All  four  questions,  based  upon  the  research  compiled  in 

this  report,  must  be  answered  in  the  affirmative.   The 

authors  of  this  report  concur  completely  with  the 

statement  taken  from  Special  Report  33,  Condemnation  of 

Property  for  Highway  Purposes,  A  Legal  Analysis,  page  4 
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(also  found  in  Part  IV  of  this  report),  which  remarks : 

The  constitutions  of  Kansas,  Missouri, 
Montana  and  Oklahoma  require  that  compensation 
be  paid  or  deposited  in  court  in  advance  of 
taking  possession.   This  type  of  provision  is 
not  a  hindrance,  rather  it  may  form  the  basis 
for  an  enactment  of  an  early  possession  statute. 
Such  States  as  Arizona,  California  and  Florida 
have  similar  constitutional  provisions  and  yet 
have  statutes  authorizing  possession  at  an 
early  stage  of  the  proceedings.   It  would  seem 
that  in  these  .jurisdictions  the  problem  is  one 
of  lack  of  legislation  rather  than  a  constitu- 
tional prohibition.   ( Emphas i s  adde d . ) 

It  is  precisely  for  the  reason  expressed  in  the  last 
sentence  of  the  above  quotation  that  Part  VII  is  con- 
tained in  this  report.   It  is  felt  that  if  legislation 
identical  or  very  similar  to  that  set  out  in  Part  VII 
were  adopted  by  the  1963  Montana  Legislature,  both 
the  defendant  and  plaintiff  would  be  allowed  the  full 
advantage  of  all  procedural  benefits  under  the  law 
of  eminent  domain  as  it  is  known  today.  Furthermore, 
such  legislation,  if  enacted,  would  be  constitutional 
under  Article  III,  Section  14  of  the  Montana  Constitu- 
tion (and  under  Amendment  14  of  the  United  States 
Constitution) . 
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